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Preamble

On March 9, 2000, shortly after declaring a Moratorium on executions in Illinois, Governor
George Ryan gppointed this Commission to determine what reforms, if any, would ensure that the
[llinois capitd punishment system isfair, just and accurate.  Today, we are presenting the Governor
with our recommendations. Most of these proposa's were endorsed unanimoudly by our Commission.
Although individua members of the Commission disagree with some specific proposds, the
Commisson members are uniform in their belief that the body of recommendations as a whole would, if
implemented, answer the Governor’s call to enhance significantly the fairness, justice and accuracy of
capitd punishment in Illinois.

Our ddiberations were the product of 24 months of intensive collaboration and research.
Conggtent with the Governor’ s origind mandate, we carefully scrutinized the cases of thirteen lllinois
defendants who have been released from death row in recent years after their convictions were
invaidated. We dso studied al reported capitd decisonsin lllinois, whether the death sentence or the
underlying conviction was under review. We held public and private sessons where we heard from
the surviving family members of murder victims, and from opponents of the degth pendty, including
some of the defendants who had been released from death row. We consulted with many nationaly
recognized expertsin fields of study related to capita punishment, and we commissioned and
conducted studies of our own. We also consdered recommendations from across the country made
by anumber of bodies smilar to our own, formed to consder potentia capital punishment reforms. In
al, our purpose was to thoroughly examine al aspects of the justice system as it relatesto capita
sentences and to become familiar with the research and learning in this area.

Despite the diversity of backgrounds and outlooks among those on the Commission, we are
unanimous in many of our conclusons. All members of the Commission bdieve, with the advantage of
hindsight, that the death pendty has been gpplied too often in Illinois Since it was reestablished in 1977.
Accordingly, we are unanimous in agreeing that reform of the capital punishment system isrequired in
order to enhance the leve of scrutiny at dl juncturesin capital cases. All Commisson members dso
agreethat if capita punishment is to continue to be impaosed in lllinois, achieving a higher degree of
confidence in the outcomes will require asignificant increase in public funding a virtudly every leve,
ranging from investigation through trid and its aftermath. We dl dso believe that sgnificant reformsto
the capitd punishment system have taken place aready, through legidation creeting the Capita
Litigation Trust Fund and through the Illinois Supreme Court’ s promulgation of extensive new rules

governing many aspects of capitd trias.

Ordering our proposals according to the procedura stage to which they apply, the following is
asummary of some of our specific recommendations.

A. Investigation:

1.We recommend videotaping al questioning of a capital suspect conducted in a police facility,
and repeating on tape, in the presence of the prospective defendant, any of his satements aleged to
have been made elsawhere.
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2. Recognizing an increasing body of scientific research rdaing to eyewitness identification, we
propose a number of reforms regarding such testimony, including significant revisionsin the procedures
for conducting line-ups.

B. Eligibility for the Death Penalty

3. The Commission unanimoudy concluded that the current list of 20 factua circumstances
under which adefendant is digible for adeath sentence should be diminated in favor of asmpler and
narrower group of digibility criteria. A mgority of the Commission agreed that the death pendty
should be applied only in cases where the defendant has murdered two or more persons, or where the
victim was ether a police officer or afirefighter; or an officer or inmate of a correctiond inditution; or
was murdered to obstruct the justice system; or was tortured in the course of the murder.

4. We dso have recommended that the death pendty be barred in certain instances because of
the character of the evidence or the defendant. \We recommend that capital punishment not be available
when a conviction is based soldly upon the testimony of a single eyewitness, or of an in-custody
informant, or of an uncorroborated accomplice, or when the defendant is mentally retarded.

C. Review of the Prosecutorial Decision to Seek the Death Penalty:

5. In order to ensure uniform standards for the death pendlty across the state, we recommend
that aloca dtate' s attorney’ s decision to seek the death pendty be confirmed by a state-wide
commission, comprised of the Attorney Generd, three prosecutors, and aretired judge.

D. Trial of Capital Cases:

6. We have proposed a number of additional measures to augment the reforms already
adopted by the Illinois Supreme Court to enhance the training of tria lawyers and judges in capitd
cases. Included are our suggestions for increased funding.

7. We have offered severa recommendations aimed at intensifying the scrutiny of the tesimony
of in-custody informants, including recommending a pre-trid hearing to determine the rdiability of such
testimony before it may be received in a capitd trid.

8. Todlow for future audits of the functioning of the capitd punishment system, we aso
suggest that adesignated array of information about the nature of the defendant and the crime be
collected by the trid court.

E. Review

9. We recommend that when ajury determines that death isthe appropriate sentencein a
case, thetrid judge, who has adso heard the evidence, must concur with that determination, or ese
sentence the defendant to naturd life.

10. We recommend that, asin severa other states, the Illinois Supreme Court review each
death sentence to ensure it is proportionate, that is, consider whether both the evidence and the offense
warrant capital punishment in light of other desth sentences imposed in the Sete.

Because capita punishment is presently lawful in [llinois and because it appears to have the
support of amgority of Illinois citizens, our ddliberations have concentrated primarily on these reforms

ii PREAMBLE



Commission on Capital Punishment
April 2002

and other proposds, rather than on the merits of capital punishment. Only at the close of our work did
we consider that question. A narrow magjority of the Commission would favor that the deeth penaty be
abolished in Illinois. Those favoring abolition did so ether because of mora concerns, because of a
conclusion that no system can or will be congtructed which sufficiently guarantees that the death pendty
will be applied without arbitrariness or error, or because of a determination that the socia resources
expended on capital punishment outrun its benefits. Some members voted that we recommend to the
Governor that should the Governor conclude, after studied and supportable analyss, that the legidature
will not subgtantialy implement the recommendations of this Report, that the moratorium on the degth
pendty continue and that the death penalty be abolished in the State of Illinois. A dightly smaller
number of Commission members concluded that the desth pendty should continue to be gpplied in
lllinois. Those favoring the death pendty bdieve it retains an important role in our punishment scheme
in expressing, in behdf of the community, the strongest possible condemnation of asmal number of the
most heinous crimes. All members of the Commission have emerged from our deliberations with a
renewed sense of the extraordinary complexities presented by the question of capital punishment.

Our divergence on that ultimate question was not unanticipated in light of the varied viewpoints
and experience among those whom the Governor chose to serve on the Commission. What is more
noteworthy, we bedlieve, is the consistency of judgment among us about how our capital punishment
system can be improved.  The Commission’s discussions have been characterized by an amity and
respect for the differences among members, which is, frankly, extraordinary given the sharp divisions
that capital punishment has traditionally provoked in the United States.  In assessng our work, we are
proudest of the broad agreements we have been able to achieve. A strong consensus emerged within
the Commission that if capital punishment isretained in Illinois, reformsin the nature of those we have
outlined are indispensable to answering the Governor’s call to better ensure afair, just and accurate
degth pendty scheme.

W e anticipate careful reflection about these proposals by the Governor, the legidature, and
lllinoiscitizens a large. Whatever their ultimate conclusons, al members of the Commission have

been deeply honored by the opportunity to serve and to contribute to public discusson of so difficult
and sgnificant a subject.

April, 2002
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Chapter 1 -- Introduction and Background

CREATION OF THE GOVERNOR’S COMMISSION

Governor Ryan imposed a moratorium on capital punishment in lllinois on January 31, 2000. The
moratorium was prompted by serious questions about the operation of the capital punishment system in
lllinois, which were highlighted most sgnificantly by the rlease of former Death Row inmate Anthony
Porter after coming within 48 hours of his scheduled execution date. Porter was released from degth
row following an investigation by journaism students who obtained a confession from the real murderer
inthecase. Theimposition of the moratorium in Illinois sparked a nation-wide debate on the death
pendty. A number of states embarked on detailed studies of their capital punishment systems, or
proposed moratoria of their own.*

The Commission on Capital Punishment was gppointed by the Governor on March 9, 2000 to advise
the Governor on questions rdated to the imposition of capital punishment in lllinois. Commission
members represent some of the diverse viewpointsin the state on the issue of capital punishment.
Some members publicly opposed capital punishment under any circumstances, while others support
cgpita punishmen.

The Executive Order issued by the Governor described the duties of the Commission asfollows:

A. To dudy and review the adminigtration of the capital punishment processin Illinoisto
determine why that process has failed in the padt, resulting in the imposition of deeth sentences
upon innocent people.

B. To examine ways of providing safeguards and making improvements in the way law
enforcement and the crimind justice system carry out their responsibilities in the death pendlty
process — from investigation through trid, judicia gpped and executive review.

C. To consder, anong other things, the ultimate findings and find recommendations of the
House Death Pendlty Task Force and the Specia Supreme Court Committee on Capital Cases
and determine the effect these recommendations may have on the capital punishment process.

D. To make any recommendations and proposals designed to further ensure the application
and adminigtration of the death pendty in lllinoisisjug, fair and accurate.
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The Governor’s moratorium on the imposition of the death pendty in Illinois continued in effect during
the pendency of the Commisson’s deliberations, and is il in effect. This Report summarizesthe
Commisson’'s recommendations and findings following its examination of cgpita punishment in lllinois.

ORGANIZATION OF THE COMMISSION'S WORK

In order to accomplish the gods set forth in the Governor’ s executive order, the Commission initiated
efforts to gather information, to assess the capitd punishment system in lllinois and to develop
suggested recommendations. The Commission’ s work encompassed nearly 2 years of concentrated
study and discussion.

The Commission divided itsdf into subcommittees to examine pecific issuesin detail. The Commission
convened asawhole a least once per month for day long meetings, and while its subcommittees met
monthly as well throughout its review period to intensively study the questions posed about capita
punishment and to develop specific suggestions for changes to the system. Public hearings were hdd in
August, September and December of 2000 in both Chicago and Springfield to solicit input with respect
to concerns about the capital punishment system from members of the generd public.2 The
Commission met privatdy with representatives of surviving family members of homicide victimsin order
to understand concerns about capital punishment from this perspective. Private meetings aso occurred
with some of the thirteen men released from death row in lllinoisin order to gain a better perspective on
flawsin the sysem. Other meetings were aso conducted with those who had specific
recommendations to correct flawsin the syssem and improve the qudity of justice in Illinois.

Commission members reviewed recommendations contained in written reports from other groups that
had dready studied the system, including the Specid Supreme Court Committee on Capitd Cases and
the Senate Minority Leader’s Task Force on the Crimina Justice System. The Commission dso
benefitted from information in other reports, such as the Report from the Task Force on Professiond
Practice in the lllinois Justice System.® In addition to reviewing lllinois materids, the Commission aso
had the opportunity to review recommendations from other jurisdictions, including public reports issued
by other states and public inquiries by severd Canadian provinces into cases of wrongful conviction.
The Commission dso conducted its own research to devel op suggestions for improvements. Those
research efforts included:

1. Anintensive examination of the cases involving the thirteen men released from death row.*
2. A broader review of the more than 250 cases in which a death pendty has been imposed in
lllinois sSince 1977.

3. Specid studies by researchers on victim issues in the death penalty process and a separate
study on the impact of various factors on the death sentencing process.

4. A review of death pendty lawsin the 37 other degth penalty jurisdictions related to severd
issues, induding digibility factors, mitigating factors, and jury ingructions.
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5. Solicitation of views from various experts in particular areas of concern, such as police
practices and eyewitness testimony.

6. Anandysisof effortsin other jurisdictions to address specific or systematic problems
relating to desath pendty prosecutions.

These research efforts underpin many of the recommendations in this Report.

THEILLINOISDEATH PENALTY STATUTE AND ITS HISTORY

In 1972, the United States Supreme Court found that state schemes for imposing the death penalty
were uncondtitutiond. States were forced to re-evaluate the impaosition of the deeth pendty in their
respective jurisdictions in order to comply with the condtitutional mandate imposed in Furman v.
Georgia, 408 U.S. 238, 92 S. Ct. 2726 (1972.) Following the Supreme Court’s decision in
Furman, the imposition of the deeth pendty in lllinoiswas aso precluded. See Moore v. Illinois, 408
U.S. 786, 92 S.Ct. 2562 (1972).

Illinois revised its death penalty scheme, contained in Ch.38, par. 1005-8-1A,in 1973°> Theorigind
scheme contained six digihility factors®, and provided that the decision about whether to impose a
death sentence would be handled by athree-judge court. The original scheme aso provided for an
appellate process which began, as with other criminal appeals, with the appellate court.” This death
pendty scheme was found uncongtitutiond by the Illinois Supreme Court in Rice v. Cunningham, (61
[l. 2d 353, 336 N.E. 2d 1 (1975)) both for its requirement of athree judge pand, which the Court held
would divest the individua judges of their condtitutiona authority to decide cases, and for its gpped
process imposing an intermediate level of review, which the Court held would violate those provisons
of the 1970 Congtitution which required a direct gpped to the Supreme Court in degth penaty cases.

A new death pendty statute was enacted in 1977, which developed the basic structure that isin use
today. The 1977 Act authorized the impostion of the death pendty when afirst degree murder
involved any one of saven digibility factors. The origind statute included among its digibility factorsthe
murder of a peace officer or fireman, murder of an employee of the Department of Corrections or of
someone present in the indtitution, multiple murders, murder in the course of hijacking, contract murder,
murder in the course of one of nine enumerated felonies and the murder of awitnessin a prosecution or
investigation of the defendant.

Under the 1977 Act, adeath pendty hearing only occurs “where requested by the State.”®  The death
pendty hearing, often referred to as the “ sentencing phasg’ of the trid, occurs following the defendant’s
conviction for first degree murder. The sentencing phase of the trid usudly occursin two ditinct
phases: the digibility phase and the aggravation/mitigation phase. During the digibility phase, the
prosecution must establish ether before the jury or the judge proof beyond a reasonable doubt that one
of the digibility factorsis present. The prosecution must aso establish that the defendant is eighteen
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years of age, as lllinois prohibits the impaosition of the death pendty on those under eighteen. When the
jury (or the judge in abench sentencing) determines that the defendant is eligible for the death pendty,
the aggravation/mitigation phase commences. During the aggravatiorn/mitigation phase, the prosecution
presents information to the jury or the judge which it believes warrants the impaosition of the deeth
pendty in aparticular case. The defendant presents information in mitigation, or which he or she
believes establishes reasons for not imposing the death penaty in a particular case®

Under lllinoislaw, the jury imposes the degth pendty unlessit finds sufficient mitigation to preclude the
imposition of the death pendty. Once the jury imposes the death pendlty, the Illinois Congtitution and
court rule require adirect gpped to the Illinois Supreme Court.

Amendments to the 1977 Act followed shortly. In 1982, the Genera Assembly added a new digibility
factor, which provided that death could be imposed if the victim of the murder was under 16 years of
age and the murder was committed in abrutal and heinous manner.!® The legidature subsequently
amended this provision to lower the threshold age for the victim from 16 to 12, and to amend the
eligibility factor to authorize the desth pendty where the victim was a witness and the murder was
intended to prevent the person from testifying or asssting in any prosecution or investigetion of either
the defendant or another.™ During the remainder of the 1980's, additionad amendments to the Satute
were prompted by the rewrite of sections of the criminal code.*?

Beginning in 1989, however, amendments to the death penalty statute began to broaden the scope of
factors making a defendant digible for the death pendty. At present, the Illinois Statute contains 20
separate digibility factors which may result in the impaosition of the degth pendty. In the spring
legidative season of 2001, the legidature enacted HB 1812, which added a 21* digibility factor. Thet
bill was vetoed by the Governor.®® During the fal session of the legidature in December of 2001, the
legidature passed House Bill 2299, enacting new anti-terrorism provisons. Among other things, the bill
added a degth pendlty digibility factor for afirst degree murder resulting from aterrorist act. The bill
was vetoed by the Governor in February of 2002 and returned to the legidature with amendments to its
other provisons.!*

RECENT CHANGESTO THE DEATH PENALTY PROCESSIN |LLINOIS

Prompted by the release of 13 men from death row over aperiod of little more than 10 years, various
groups began to examine the death pendty processin lllinois. Simultaneous examination of the capita
punishment system was conducted by a speciad Supreme Court Committee, a Senate Task Force, a
House Task Force, and severd private groups, such as the Chicago Council of Lawyers.

Specid Supreme Court Committee
The Illinois Supreme Court gppointed a Special Committee on Capital Cases, composed of
experienced llinoistria court judges from around the state. The Committee issued a preliminary report
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in 1999, conducted public hearings in Chicago and Springfield in 1999, and issued a report containing
its Supplementa Findings and Recommendations in October of 2000. The recommendetions from the
Committee covered awide range of issues, including the qudification of counse for capital cases, new
discovery rules, new capital case procedures, and new standards for discovery of DNA evidence.

Most of these recommendations were enacted into Rules by the Supreme Court, effective March 1,
2001. The Commission considered many of the observations made by the Committeg, and has made
anumber of recommendations based upon those findings in this Report.

Senate Minority Leader’s Task Force on the Crimina Judtice System

Senate Minority Leader Emil Jones gppointed atask force conssting of legidative leaders, sate and
federal judges, prosecutors, public defenders and the private bar to make specific recommendations for
improvements to the crimind justice syssem in lllinois. The March, 2000 report of the task force
covered issues rdating to qualification of counsd, police practices (including addressing the question of
whether or not to videotape interrogations), and prosecutor misconduct. Although none of the
recommendations advanced by the Task Force have been enacted into law, anumber of legidative
proposds embodying many of the proposals have been introduced in both the 1llinois House and
Senate. The Commission separately considered many of the recommendations made by the Task
Force.

House Task Force Asof December 31, 2001, the House Task Force has not yet issued its written
report.

RESEARCH INITIATED BY THE COMMISSION

Although the Commission members benefitted from the work undertaken by other committees and task
forces, the Commission initiated its own research into issues of concern. The Commission’s research
initiatives included efforts undertaken by Commisson members themsdves, saff research, and specific
studies the Commission requested be conducted by other researchers. This section summarizes some
of the more sgnificant research efforts.

Cases invalving the thirteen men released from Degth Row

Commission members studied these cases intensively. Thereview effort included not only reading the
reported decisons, but in some cases consulting with the atorneys who handled the underlying case
and/or reviewing specific materids related to the case. Thisintensve review enabled the Commission
to develop aframework for identifying specific topics that were of particular concern, and guided much
of the ultimate research.

Review of casesin which a death sentence was imposed.
Since lllinois reingtated its death pendty in 1977, more than 275 individua s have been sentenced to
death. Of that number, approximately 160 are currently on death row. Twelve inmates have been
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executed under the current statute, and thirteen released from death row. Of those individuas who
have been sentenced to death in Illinois, there are over 250 proceedings in which there has been at
least one reported Illinois Supreme Court decision.’

Commission members believed that in addition to the intensive review undertaken of the casesin which
inmates were released from desth row, some broader overview was warranted of al casesin which a
death pendty had been imposed a some point in the crimind justice process. In order to accomplish
thistask, a group of volunteers attorneys was organized to review the case opinions, and to provide
information to the Commission gtaff with respect to factud details. Information provided was then
verified for accuracy by Commission staff. Further description of the case review project and the data
collected from it is contained in the Technical Appendix to this Report.

Examination of laws of other states with the death pendty

Presently, 37 states and the federd government have a death penalty. At the outset, it was apparent
that the Commission could benefit from understanding the procedures in other states. To that end,
Statutory provisions were collected® from most states in the following aress:

. Definition of capitd murder and corresponding aggravating factors

. Statutory mitigating factors

. Jury ingructions in specific areas, including condderation of aggravating/mitigeating factors,
eyewitness testimony, accomplice tesimony, in-custody informant testimony

. Post-conviction provisons

. Clemency proceedings

. Proportiondity issues

The Commisson dso benefitted from the willingness of officids from other Sates to share information
about the operation of certain aspects of their death pendty proceedings. In some limited and specific
aress, research of decisond law from other states was aso undertaken.

Sentencing Study

Early inits process, the Commission heard presentations on the issue of proportiondity and the
potentid impacts of racein decison making asiit relates to the death pendty. Mogt states which
conduct proportionaity reviews, such as New Jersey, Nebraska, and Georgia, require the collection of
extensve factud information from the trid court level. This data permits an examination of proceedings
a every stage in the process, from charging decision through sentencing, and enables the reviewing
court or researchers to identify trends.

Unfortunately, Illinois does not systematicaly gether thistype of data. Commission members found
their efforts to come to grips with the complexities of the death penalty system circumscribed by alack
of reliable information that would provide ingght into the range of issues occurring in desth pendty
cases. Thereis no state-wide database which would enable an examination, for example, of charging
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decisons by prosecutors. Even with new Supreme Court rules which require the filing of anotice of
intent to seek the death pendty, information is till not collected in any regularized fashion to document
decisonsthat are made in the process. More important, to be truly vauable, information needs to be
collected not only on death pendty cases, but also on al murder cases in which the degth pendty is not
sought or imposed in order to comparatively examine and review degth pendty decisons and the
process itsef.

The Commission aso became acquainted with a number of academic studies which pointed to extra:
legd influences in the death sentencing process. Some of those studies examined the impact of race on
the ultimate question of who was sentenced to deeth, and most have found that defendants who kill
white victims are much more likely to recelve a death sentence than those who kill black victims.
Others examined geographic disparities in the desth sentencing process. Assessng the degree to which
such factors were present in lllinois appeared to Commission members to be an important task.

Inview of the lack of exidting data, and in view of the complexities in undertaking agloba study of this
type even with complete data, the Commission dected instead to initiate a more focused inquiry.

The study of Illinois sentencing decisions, completed by Drs. Pierce and Radelet, had severd purposes.
Firdt, it resulted in the crestion of a database combining sentencing data and victim data which should
enable further study by scholars. Second, it was aso intended to assess the degree to which extra-lega
factors, such as race or geographic location, influenced sentencing decisonsin Illinois. Findly, it dso
was intended to assess, in alimited way, the degree to which the death pendty was being applied to the
‘worst’ offenders, as opposed to being applied haphazardly.

A complete discussion of the methodology of the study and its results is contained in the separate report
by Drs. Pierce and Radelet.’® A brief discussion of the resultsis included in Chapter 14 of this Report.

RESULTS OF THE RESEARCH

While the research results are discussed in more detail throughout this Report, there are severd key
facts which emerged from the research described above.

Thirteen released desth row inmates

Commission members found a number of common themes in these cases, which provided a framework
for analyzing the remaining cases in which the death pendty has been imposed. All 13 cases were
characterized by rdlatively little solid evidence connecting the charged defendantsto the crimes.  In
some cases, the evidence was so minimd that there was some question not only asto why the
prosecutor sought the death pendty, but why the prosecution was even pursued againg the particular
defendant. The murder conviction of former desth row inmate Steven Manning was based dmost
completely upon uncorroborated testimony of an in-custody informer. No physica evidence linked
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Manning to the murder he was said to have committed, nor was there any solid corroboration of the
aleged statements he made admitting to the murder. Gary Gauger was convicted in McHenry County
of the double murder of his parents even though no physica evidence at the scene linked Gauger to
either murder, nor was there any satifactory explanation of a possble motive. The primary evidence
agangt Mr. Gauger were statements, dlegedly made by Gauger, that the police clamed were indicative
of guilt, made during an interrogation that was not memoridized. Gauger denied the atements.
Following afederd invedtigation, two other persons were subsequently convicted in Wisconsin of
murdering Mr. Gauger’s parents. Despite scant evidence, each of these cases resulted in a conviction,
and a death pendlty.

There were a number of cases where it gppeared that the prosecution relied unduly on the
uncorroborated testimony of awitness with something to gain. In some cases, thiswas an
accomplice®, while in other casesit was an in-custody informant. The “Ford Heights Four” case
involved the conviction of four men in south suburban Cook County for the 1978 double murder of a
man and awoman. Two of the men, Verneal Jimerson and Dennis Williams, were sentenced to desath,
while the other two were sentenced to extended prison terms. The primary testimony againgt the men
was provided by their alleged accomplice, Paula Gray, who wasthen 17.21 All four men were
ultimately released in 1996, after new DNA tests revedled that none of them were the source of the
semen found in the victim. That same year, two other men confessed to the crime, pleaded guilty and
were sentenced to life in prison, and athird was tried and convicted for the crime.

Former death row inmate Joseph Burrows was convicted in Iroquois county for the murder of an
elderly farmer based upon the testimony of an aleged accomplice, who admitted her own involvement
in some of the events. No physica evidence connected Burrows with the crime, and he presented dibi
testimony from severd witnesses. The dleged accomplice, Gayle Potter, eventudly recanted her
testimony implicating Burrows and admitted that she committed the murder. There was physicd
evidence linking Potter to the crime scene.

Tegtimony from in-custody informants played a sgnificant role in the Steven Manning case, described
above, as well as the DuPage county case involving Rolando Cruz and Alex Hernandez. Hernandez
and Cruz were tried separately for the 1983 murder of achild. Evidence from in-custody informants
was presented againgt both men at various times, including the testimony from another death row inmate
who daimed that Cruz had made incriminating statements while on death row.??  DNA testing
subsequently excluded both Hernandez and Cruz as the source of the semen at the scene. Another

man, who wasin custody on unrelated charges in another county, made statements suggesting that he
had committed the crime.

There were also severd cases where there was a question about the viahility or reliability of eyewitness
evidence. Former death row inmate Steven Smith was convicted and sentenced to desth based upon
the questionable testimony of one eyewitness, testimony which the Illinois Supreme Court later found
unreliable. Anthony Porter’s convictions and death sentence rested primarily upon the testimony of two
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eyewitnesses, both of whom were acquainted with Mr. Porter. Those witnesses later recanted, and
another man subsequently confessed to the crime for which Mr. Porter was convicted. He entered a
pleaof guilty and is currently serving a prison term for that crime®  These cases seemed to reaffirm
recent academic findings about the potential fallacies of eyewitness testimony.

At least one of the casesinvolving areleased death row inmate involved a confesson which was later
demondtrated to befase. Ronad Jones made statements to police in which he alegedly confessed to
raping the victim. Jones later indicated that the statements were made as aresult of coercion by the
police. DNA testing which occurred after Jones had been convicted and sentenced to degath
established that he could not have been the source of the semen recovered from the victim.

Other Death Penalty cases

The broader review of the more than 250 cases in which a desth penalty has been imposed? reveded
some areas for concern. Overdl, more than haf of al of these cases were reversed a some point in
the process.?®> Most of the reversals occurred on direct appeal, with roughly 69% of the reversed
casesfdling into this category. Of the cases reversed on direct gpped, amost 58% of those were
reversed on sentence only, and not on the underlying murder conviction.

Reasons for case reversals varied widdy. A significant number of cases were reversed based upon
legal issuesthat had little to do with the conduct of the trid itsdf. Both the United States Supreme
Court and the Illinois Supreme Court have, from time to time, announced new rules of law that resulted
inreversal of anumber of cases that had been pending on gpped. In anumber of cases, the lllinois
Supreme Court decided that under the facts of that particular case, the death penalty was excessive. In
asgmilar number of cases, the Court found that the prosecution had failed, for one reason or another, to
establish that the defendant was digible for the degth pendty under the Satute, and reversed the
sentence. There were also a number of cases reversed on issues pertaining to the defendant’ s fithess
for tria, based upon the claim that the defendant had been administered small quantities of medication
during his pre-trid incarceration. When other lega issue related reversas are included, these factors
explain some 17% of reversds.

The remainder of the reversals ssemmed from the conduct of either the prosecutor, defense counsdl or
thetrid judge.

Following reversals, many defendants were sentenced to life in prison, or a prison term long enough that
it was the functiona equivaent of alife sentence. About 38% of those defendants whose cases were
reversed were sentenced to life or prison terms exceeding 60 years. Some 25% were resentenced to
degth, and over 20% of the cases in which there has been areversd are still pending at some point in
the process of resentencing.®
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Outside of the cases involving the 13 men released from death row, cases in which a death sentence is
imposed based upon a single eyewitness, an accomplice or an in-custody informant without some kind
of corroboration are more rare. 1n many of the cases where a defendant has been sentenced to desth,
thereis some kind of forensic evidence -- such asfingerprint evidence, DNA evidence and so forth--
which links the defendant to the crime.

Included among these cases are a small subset often referred to in media reports as the “ Death Row
Ten.”?” The most common characteristic shared by these casesiis the alegation of excessive force by
police officers to extract a confession. In some of these cases, the confession represented the most
sgnificant piece of evidence linking the defendant to the crime. Judicia proceedings and review
continue in mogt of the “Death Row Ten” cases. Comment on pending proceedings is not appropriate.
It is hoped that the judicid review of these cases will be expeditious and thorough. However, in light of
the recommendations contained in this report, these cases should be closdy scrutinized by the courts,
and, if necessary, the Governor, to insure that ajust result is reached.

Victim issues

Commission members believed it important to consider the impact of the crimind justice system on the
surviving family members of homicide victims, and to understand their perspective on issues related to
the deeth pendlty. Itisfar to say that, like the generd public, thereis a diversity of viewpoints among
surviving family members about the deeth pendty. However, it became clear that there were some
unanswered needs that should be addressed by prosecutors, courts and our socia service network.

It was the view of many Commisson members that more attention should be given to the specia needs
of family members of a murder victim during the time period immediately following the event, including
grief counsding. Information and assistance in such matters as obtaining a death certificate, making
insurance clams, obtaining Socid Security benefits, tax liability and other fiscal matters relating to
igibility for benefits for afamily in such atragic Stuaion should be provided expeditioudy.

In addition to hearing views from a number of surviving family members of homicide victims, the
Commission aso requested severd studies to assess different facets of thisissue. These studies were
completed a the Commission’s request by the Illinois Crimina Justice Information Authority (the
Authority)? during the fall and winter of 2001-2002. Results from al of these studies are discussed in
detail in Chapter 14 of this Report. Theinitiad study?® summarized nationd research evauating the
needs of crime victims and assessng the effectiveness of victim assistance programs. It aso reported
on specific research that the Authority had recently completed with respect to intimate partner
homicides in Chicago, and the Authority’ s evauation of the Cook County Victim Witness Program.
Findly, it commented upon the Authority’ s process to define a plan for investigating the sufficiency of
services ddlivered to crime victims,

Asafollow up to this research, the Authority convened a specid series of focus groups of the family
members of homicide victimsin order to dicit views about their experiences with the crimina justice
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system. Focus groups were conducted in both Chicago and Springfield, and participants views were
dicited through the assistance of atrained facilitator. The Authority’s report® provided helpful insights
into the chalenges facing surviving family members of homicide victims as the crimina case progresses
through the system.

Inits third and fina report®, the Authority provided a summation of apand discussion involving
individuas who had been wrongfully convicted, including a number of individuals who had been
released from degth row in lllinois. The wrongfully convicted are dso victims, and while some of the
cases involving the wrongfully convicted have generated media attention, less effort has gone into
identifying the specific needs that should be addressed to asss their re-entry into society following their
release from prison.

Sentencing Study

The results of the sentencing study, 32 discussed more fully in Chapter 14, demonstrates the need for
improvements to the capital punishment sysem in lllinois. The study examined first degree murder
convictions where the defendant was sentenced between 1988 and 1997 throughout the state, using
data provided by the State of Illinois. The examination of the dataincluded an assessment asto
whether the impaosition of a death sentence could be explained best by legdly relevant factors, such as
the fact that a defendant had killed two or more persons,® or whether “extra-legd” factors such asthe
race of the defendant or victim played arole in the degth sentencing process. Thisisthefirst study of
itskind to be completed in lllinois in more than twenty years, and it provides firm evidence of potentia
problems with the sentencing process.

Codts related to the imposition of the death penalty

Commission members had varying views on the question of whether or not the issue of the costs
associated with the death pendty should play arole in determinations about its efficacy. Some
Commission members were of the opinion that if the death pendty is viewed as an gppropriate societa
response to certain types of murder, then the costs associated with its implementation were not relevant
to the discusson. Other Commisson members expressed the view that while costs might be unrelated
to the mora question of whether or not the death penaty was an appropriate remedy, it was an
important consideration with respect to the alocation of scare resourcesin the crimind justice system.
Some Commission members aso observed that, in some respects, the financia resources associated
with implementation of the death pendty might be more gppropriately spent on addressing the needs of
the surviving family members of homicide victims.

While undertaking a detailed study with respect to the costs associated with the degth pendty in lllinois
was beyond the capacity of the Commission, and in light of the inherent problems associated with
studying the cost issue, initiating research is this area seemed unwise. The Commission did identify
severd studies from other jurisdictions which attempted to articulate the cost differentia between capitd
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and non-capital murder prosecutions. A discussion of those studiesis presented in Chapter 14 of this
Report.

ORGANIZATION OF THISREPORT

The Commission’s report covers awide variety of subjects, and dmost every aspect of the death
pendty system. For the convenience of those familiar with the progress of a case through the crimind
justice system, the recommendations have been organized more or lessin the generd order that issues
would arisein acase.

Each chapter begins with a short overview of the chapter’ s contents, which identifies the genera subject
area of particular recommendations. Specific recommendations are presented in bold type, and dl
recommendations are numbered. Immediatdy following the recommendation is a comment which
explains the Commisson’s view on the reasons for the recommendation. Most of the Commission’s
recommendations were unanimous. Others were approved by a mgority of Commisson members.
Where recommendations were gpproved by a mgority, in some ingances members in the minority
position believed that a clear expresson of the minority viewpoint was helpful to a complete
understanding of the issue in question. As aresult, some of the recommendationsin this Report contain
a“Minority View” which is generdly to be found immediately following the comment of the mgority on
the recommendation.

Frequently cited materials

There are a number of reports that are cited frequently throughout this Report. For the ease of the
reader, a short description of those reports is provided below, dong with the standardized citation that
isused in this Report. Other materias are cited ether in the body of the Report itself, or in the Notes
which follow at the end of each chepter.

Supreme Court Reports

The lllinois Supreme Court Speciad Committee on Capital Cases has issued two, lengthy reports. The
first report was issued in October 1999, and contained a variety of information about new proposals for
rules to be adopted by the Court which would address problems associated with the capita punishment
sysem in lllinois. The sixty page report dso contained draft rules, materids submitted by various
individuas and bar association groups, and an gppendix containing 32 separate entries. The Committee
then convened public hearings on its draft recommendations, and after congderation of the public
comments received both a the hearings and in writing following the hearings, some aspects of the

report were modified.

The Supreme Court Committee’ sfinal report was issued in October of 2000. The 105 page
supplementd report was accompanied by draft rules and commentary forwarded to the Supreme Court
for its congderation. Both reports were provided to Commission members, and many of the
observations and findings in the two reports have been addressed in this Report.
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The Findings and Recommendations of the Special Supreme Court Committee on Capital Cases,
October 1999 will be referred to throughout this Report as “the Sup. Crt. Committee Report, October
1999.” The Special Supreme Court Committee on Capital Cases Supplemental Findings and
Recommendations, October 2000 will be referred to throughout this Report as “the Sup. Crt.
Committee Supplemental Report, October 2000.”

Senate Minority L eader’s Report

[llinois Senate Minority Leader Emil Jones appointed a task force to examine aspects of the crimina
justice system in lllinois asit relates to capital punishment. The task force issued its report during 2000,
containing a number of recommendations which were subsequently introduced into the Illinois legidature
but failed to pass. The Commission carefully reviewed many of the recommendations contained in the
report, and reference is made in anumber of placesin this Report to its provisons. The Report of the
[llinois Senate Minority Leader’ s Task Force on the Criminal Justice System will be cited
throughout this Report as: “ The Senate Task Force Report, 2000.”

The Canadian Inquiries.
Commisson members aso had avalable to them information about two Canadian inquiriesinvolving
cases of wrongful convictions for homicide. These materids are dso cited with regularity in this Report.

Thefird inquiry involved an investigation into the wrongful conviction of Guy Paul Morin, who had been
tried and convicted of the 1984 first degree murder of his neighbor, 9 year old Chrigtine Jessop. He
was acquitted on apped in 1995 on the basis of new evidence tendered jointly by the prosecution and
defense. The Commission to investigate the proceedings against Mr. Morin was established in 1996 by
the provincid government in Ontario, and the Commission’sfina report was issued in 1998.

Mr. Morin was 25 at the time of the murder of Christine Jessop. His conviction was based, in part, on
hair and fiber evidence which was of questionable rdliability. Other evidence provided to support his
conviction included statements purportedly made by Mr. Morin to an in-custody informant to whom
Mr. Morin alegedly confessed to the murder. He was subsequently acquitted based upon DNA
evidence which established that he was not the donor of the semen found at the scene* The
subsequent inquiry examined dmost every aspect of the crimina justice system in Ontario, and made
more than 100 recommendations for changes with respect to police investigation, forensc work and
prosecution procedures. A complete copy of the two volume report on the Morin inquiry is available
from the website of the Attorney Generd in Ontario, found at :

http://www.attor neygeneral .jus.gov.on.ca/html/MORIN/morin.htm.

The sacond Canadian inquiry involved an investigation into the wrongful conviction of Thomas
Sophonow in Manitoba. Mr. Sophonow was accused of strangling 16 year-old Barbara Stoppdl in a
donut shop in Winnipeg on the 23 of December, 1981. Thefirgt crimind trid resulted in amistrid,
and Mr. Sophonow was retried and convicted. His conviction was overturned, and he was tried a third
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time and convicted. The Manitoba Court of Appeds acquitted him of dl chargesin 1985. Mr.
Sophonow maintained hisinnocence throughout the proceedings. In 1998, some 13 years after he was
acquitted, the Winnipeg police reinvestigated the murder. 1n June of 2000, an announcement was made
that Mr. Sophonow was not responsible for the murder, and that another suspect had been identified.
The Attorney Generd of Manitoba gpologized to Mr. Sophonow on the same day for his wrongful
conviction. A commission of inquiry was gppointed to determine whether there were errors made in
the investigation and court proceedings and to determine compensation.

The Sohponow Inquiry examined questionable eyewitness evidence, including police lineups and photo
arrays, which led to the convictions. The Specid Commissioner dso noted the pervasive influence of
tunnel vision, which led the palice to ignore other suspects in favor of pursuing the conviction of Thomas
Sophonow.  Mr. Sophonow’ s case o involved evidence from in-custody informants. Information
regarding the inquiry can be obtained from the website of the Province of Manitoba Department of
Judtice, found a:  http://www.gov.mb.ca/justi ce/sophonow/.

These two inquiries are referred to throughout this Report as the “Morin Inquiry” and the * Sophonow
Inquiry”.

Appendices to this Report.

This report contains a short Appendix, which is bound with the Report, and alonger Technica
Appendix, which has been separately bound as Volume 1 of this Report. The separately bound
Technical Appendix contains complete copies of the research reportsinitiated at the request of the
Commission, data tables displaying information collected on the cases in which individuas have been
sentenced to degth row in lllinois, and supplementary materids, from Illinois and € sewhere, such as
jury ingructions.
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Notes- Chapter 1

1. States undertaking an examination of their own degth pendty systemsincluded Arizona, Indiana,
Nebraska and North Carolina. Texas and Maryland considered, but did not pass, a moratorium. See,
e.g. “Death pendty debate dowly shifts,” Chicago Tribune, January 31, 2001.

2. The transcripts from the public hearings are presented in full on the Commission’s website,
www.idoc.state.il.us/ccp.

3. Thisreport provided an andysis of sdary disparitiesin the crimind justice system, which have the
practicd effect of discouraging many attorneys from pursuing careersin this area

4. The names of the thirteen men released from Illinois degth row are: Joseph Burrows, Perry Caobb,
Rolando Cruz, Gary Gauger, Algandro Hernandez, Verned Jmerson, Ronald Jones, Carl Lawson,
Steven Manning, Anthony Porter, Steven Smith, Darby Tillis, and Dennis Williams. Citationsto the
[llinois Supreme Court opinions involving these former inmates may be found in the Technicd

Appendix.

5. The complete text of P.A. 78-921 is et forth in the Supreme Court decision which subsequently
invalidated the scheme.

6. Murder of apolice officer or firefighter, murder of employee or person present in a Department of
Corrections facility, multiple murders, murder in the course of hijacking, contract murder, murder in the
course of afdony.

7. P.A. 78-921 added a new par. 1005-8-1A to chapter 38, which provided, in part: “If the 3 judge
court sentences the defendant to death and an apped is taken by the defendant, the appellate court
shall consider the apped in two separate stages. In the first stage, the case shal be consdered as are
al other crimina appeals and the court shdl determine whether there were errors occurring a the trid
of the case which require that the findings of the tria court be reversed or modified. If the appellate
court finds there were no errors justifying modification or reversd of the findings of thetrid court, the
gppellate court shal conduct an evidentiary hearing to determine whether the sentence of degth by the 3
judge court was the result of discrimination. If the gppdllate court, in the second stage of the apped,
finds any evidence that the sentence of desth was the result of discrimination, the gppellate court shall
modify the sentence to life imprisonment.”

8. 720 1LCS 5/9-1(d).

9. A copy of the complete statutory provision governing the death sentencing process asit currently
exigsis contained in the Appendix.

10. SeeP.A. 82-677.
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11. SeeP.A. 82-1025. Theorigind digibility factor was limited to the murder to prevent the testimony
of awitness againgt the defendant; the subsequent amendment broadened the digibility factor to include
the murder to prevent the testimony of witnessin any crimina prosecution or investigation, whether
againg that defendant or another.

12. A table containing the amendments to the eigibility factors contained in the desth pendty Satute,
showing the public act number and effective date, is contained in the Appendix.

13. On August 17, 2001, Governor Ryan vetoed House Bill 1812, which sought to add a new
provison to the State’ s death pendty sentencing statute making a defendant digible for the deeth
pendty where the murder was committed in furtherance of the activities of an organized gang. The
Governor noted in his veto message that the dmost annud effort to add igibility factors to the Satute
introduced more arbitrariness and discretion, raising potential congtitutional concerns. A copy of the
Governor’s veto message is contained in the Technical Appendix to this Report.

14. On February 8, 2002, Governor Ryan returned House Bill 2299 to the legidature with significant
amendmentsto its anti-terrorism provisons and deletion of the new deeth digibility factor. The bill is
currently pending in the legidature. A copy of the Governor’ s veto message is contained in the
Technica Appendix to this Report.

15. Thelllinois Supreme Court Rules, with Commentary, can be found on the Supreme Court’s
website, www.State.il .us/court/SupremeCourt.

16. The number of inmates on death row varies as cases are reversed or are resentenced, or as
inmates die from other causes.

17. In some cases, athough a death sentence has been imposed by the trid court, no opinion on direct
review has yet been issued by the Supreme Court. Trid courts continue to impose death sentencesin
Illinais, athough the Governor’ s moratorium prevents any executions from occurring.

18. This Report contains citations to various authorities from other states. Some of the materias from
other gates are included in the Technica Appendix to this Report.

19. A complete copy of the report by Drs. Pierce and Radelet is contained in the Technica Appendix
to this report, published separately.

20. The cases of former death row inmates Perry Cobb and Darby Tillis dso illustrate the problem of
relying upon awitness with something to gain. Their convictions were based upon the testimony of
Phyllis Santini, who claimed that Cobb and Tillis had committed the robbery and murder of two men on
the north Sde. Her testimony was later impeached in a subsequent trid by Lake County prosecutor
who testified that he knew Santini and she had made statements to him that Santini and her boyfriend
had committed arobbery. There was one other witness who claimed in one of the trids to have seen
men who looked like Cobb and Tillisin the vicinity of the robbery, but this witness had failed to
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positively identify the men in earlier trids.

21. Ms. Gray recanted her story at one point in the proceedings, and then recanted her recantation.
Questions were also raised about Gray’s mental capacities. She was, hersdf, tried in the origina
proceedings and sentenced to 50 years for her dleged role in the crimes. Her conviction was affirmed
(87 111. App. 3d 142, 1980). Ms. Gray’s conviction was subsequently reversed by the Seventh Circuit
Court of Appedls (721 F. 2d 586, 1983) on the ground that she received ineffective assstance of
counsd. Her co-defendant, Dennis Williams, had been granted anew tria by the Illinois Supreme
Court, based upon ineffective assstance of counsd, and Ms. Gray and Mr. Williams were represented
by the same lawyer.

22. In 1987, death row inmate Robert Turner testified in the retrid of Rolando Cruz, claiming that Cruz
had described the crimeto Turner. Turner claimed that he expected nothing in return for his testimony,
aclam which was undercut by the fact that the prosecutor in the Cruz case subsequently tetified at
Robert Turner’s own capitd resentencing.

23. Algtory Simon plead guilty to the murder for which Porter was to have been executed, and is
currently serving a sentence of 37 yearsin prison.

24. From re-enactment of the death penalty in 1977 through December 31, 2001, there have been
more than 250 cases in which a death pendty has been impaosed in [llinois and in which the lllinois
Supreme Court has issued an opinion. A number of those cases have been reversed, and a sentence
other than death imposed.

25. Summary tables for thisinformation are contained in the Appendix bound with this report, while
data tables displaying the resultsin individua cases arein the Technical Appendix. The Summary tables
are based upon the data tables found in the Technical Appendix, which is published separately.

26. In some cases, the defendant has died while the case was pending.

27. The“Death Row Ten” are desth pendty cases in which alegations were made that excessive force
was used by police to extract confessions from defendants. The following defendants areincluded in
this group: Madison Hobley, Stanley Howard, Grayland Johnson, Leonard Kidd, Ronad Kitchen,
Jary Mahaffey, Regindd Mahaffey, Andrew Maxwell, Leroy Orange, and Aaron Patterson. Citations
for Illinois Supreme Court opinions involving these defendants are contained in the Technica Appendix.

28. Copies of these research reports are contained in the Technical Appendix to this Report.

29. Report on Victimand Survivor Issues in Homicide Cases, lllinois Crimind Justice Information
Authority, December 6, 2001.

30. Victimand Survivor Issuesin Homicide Cases: Focus Group Report, lllinois Crimind Jugtice
Information Authority, February 19, 2002.

CHAPTER 1 -17-



Commission on Capital Punishment
April 2002

31. The Needs of the Wrongfully Convicted: A Report on a Panel Discussion, lllinois Crimina
Justice Information Authority, March 15, 2002.

32. Race, Region and Death Sentencing in Illinois, 1988-1997, Dr. Glenn Pierce and Dr. Michael
Raddet, March 20, 2002. A complete copy of this research report isincluded in the Technica
Appendix to this Report.

33. Under Illinois law, the intentiona murder of two or more personsin either the same or separate
incidents makes the defendant digible for the degth penalty.

34. A summary of the salient proceedings is contained in the Morin Report Executive Summary.
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Chapter 2 —Police and Pretrial Investigations

This Chapter recommends improvements to police practices and pretrial investigative efforts
that would strengthen the confidence in the ultimate outcome of a capital case. Police agencies
and prosecutors are thefirst to respond to homicides, and the recommendations in this section
are intended to bolster early efforts to identify the right suspect and to insure that evidence is
carefully preserved. Recommendationsin this Chapter include improvements to the methods
used to document evidence collected by law enforcement agencies, specific suggestions for
documenting custodial interrogations by police, and changes to the methods used to conduct
lineups in which suspects are identified by witnesses. The Commission has also recommended
insuring that indigent defendants can obtain representation by public defenders during the
custodial interrogation process, which should ameliorate some concerns about undue influence
during those interrogations. Improving law enforcement training, especially in the area of
notification of consular access rights, has also been suggested.

Recommendation 1:
After a suspect has been identified, the police should continueto pursue all reasonable lines
of inquiry, whether these point towards or away from the suspect.

Recommendation 2 :
(a) The police must list on schedules all existing items of relevant evidence, including
exculpatory evidence, and their location.

(b) Recor d-keeping obligations must be assigned to specific police officers or employees, who
mugt certify their compliancein writing to the prosecutor.

(c) The police must give copies of the schedules to the prosecution.

(d) The police must give the prosecutor accessto all investigatory materialsin their
possession.

Recommendation 3 :

In a death eligible case, representation by the public defender during a custodial interrogation
should be authorized by theIllinois legislature when a suspect requests the advice of counsd,
and wherethereisareasonable belief that the suspect isindigent. To the extent that thereis
some doubt about the indigency of the suspect, police should resolve the doubt in favor of
allowing the suspect to have accessto the public defender.

Recommendation 4 :

Custodial interrogations of a suspect in a homicide case occurring at a police facility should
be videotaped. Videotaping should not include mer ely the statement made by the suspect
after interrogation, but the entire interrogation process.
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Recommendation 5 :
Any statements by a homicide suspect which are not recorded should be repeated to the
suspect on tape, and hisor her comments recorded.

Recommendation 6 :

Therearecircumstancesin which videotaping may not be practical, and some uniform method
of recording such interrogations, such astape recording, should be established. Police
investigator s should carry tape recordersfor use when interviewing suspectsin homicide
cases outside the station, and all such interviews should be audiotaped.

Recommendation 7 :

Thelllinois Eavesdropping Act (720 ILCS 5/14) should be amended to per mit police taping of
statements without the suspects knowledge or consent in order to enable the videotaping and
audiotaping of satements as recommended by the Commission. The amendment should apply
only to homicide cases, wher e the suspect is awar e that the person asking the questionsisa
police officer.

Recommendation 8 :

The police should electronically record interviews conducted of significant witnessesin
homicide cases whereit isreasonably foreseeable that their testimony may be challenged at
trial.

Recommendation 9 :

Poalice should berequired to make a reasonable attempt to deter mine the suspect's mental
capacity beforeinterrogation, and if a suspect is determined to be mentally retarded, the
police should be limited to asking nonleading questions and prohibited from implying that they
believe the suspect is guilty.

Recommendation 10 :

When practicable, police departments should insurethat the per son who conductsthelineup
or photospread should not be awar e of which member of thelineup or photo spread isthe
suspect.

Recommendation 11 :

(a) Eyewitnesses should be told explicitly that the suspected perpetrator might not bein the
lineup or photospread, and therefore they should not fed that they must make an
identification.

(b) Eyewitnesses should also be told that they should not assume that the person
administering the lineup or photospread knows which person isthe suspect in the case.
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Recommendation 12 :

If the administrator of the lineup does not know who the suspect is, a sequential procedure
should be used, so that the eyewitness views only one lineup member at a time and makesa
decision (that isthe perpetrator or that isnot the perpetrator) regarding each person before
viewing another lineup member.

Recommendation 13 :

Suspects should not stand out in the lineup or photo spread as being different from the
distractors, based on the eyewitnesses previous description of the perpetrator, or based on
other factorsthat would draw attention to the suspect.

Recommendation 14 :

A clear written statement should be made of any statements made by the eyewitness at the
time of the identification procedure asto hisor her confidence that the identified person isor
isnot the actual culprit. This statement should be recorded prior to any feedback by law
enfor cement personnel.

Recommendation 15 :
When practicable, the police should videotape lineup procedures, including the witness
confidence statement.

Recommendation 16 :

All police who work on homicide cases should receive periodic training in the following ar eas,
and expertson these subjects beretained to conduct training and preparetraining manuals
on thesetopics:

1. Therisks of false testimony by in-custody infor mants (“jailhouse snitches").
2. Therisks of false testimony by accomplice witnesses.

3. Thedangersof tunnel vison or confirmatory bias.

4. Therisksof wrongful convictionsin homicide cases.

5. Policeinvestigative and interrogation methods.

6. Police investigating and reporting of exculpatory evidence.

7. Forensic evidence.

8. Therisksof false confessions.

Recommendation 17 :

Police academies, police agencies and the I llinois Department of Corrections should include
within their training curricula information on consular rightsand the notification obligationsto
be followed during the arrest and detention of foreign nationals.
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Recommendation 18 :

Thelllinois Attorney General should remind all law enfor cement agencies of their notification
obligationsunder the Vienna Convention on Consular Relations and undertake regular
reviews of the measurestaken by state and local police to ensure full compliance. This could
include publication of a guide based on the U.S. State Department manual.

Recommendation 19 :

The gatute relating to the lllinois Law Enforcement Training and Standards Board, 50 ILCS
705/6.1a, should be amended to add police perjury (regardless of whether thereisa criminal
conviction) asa basis upon which the Board may revoke certification of a peace officer.

Chapter 3 - DNA and Forensic Testing

This Chapter discusses the important issue of forensic testing. Advances in science now provide
law enforcement agencies with an unparalleled opportunity to conclusively identify those
suspected of having committed crimes where biological evidence exists. DNA and other forensic
testing has revolutionized the investigation of crimein just thelast 5 years. The Commission has
recommended in this Chapter that the State undertake significant improvements related to its
forensic laboratories, establish and fund a comprehensive DNA database, enable defendants to
access that database in appropriate cases, and support adequate funding for DNA and other
forensic testing in capital cases.

Recommendation 20:
An independent state forensic laboratory should be created, operated by civilian personne,
with its own budget, separ ate from any police agency or supervision.

Recommendation 21 :

Adequate funding should be provided by the State of Illinocisto hireand train both entry level
and supervisory level forensic scientiststo support expansion of DNA testing and evaluation.
Support should also be provided for additional up-to-date facilitiesfor DNA testing. The State
should be prepared to outsour ce by sending evidence to private companiesfor analysis when

appropriate.

Recommendation 22 :
The Commission supports Supreme Court Committee Rule 417, establishing minimum
standardsfor DNA evidence.
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Recommendation 23:
The Federal government and the State of Illinois should provide adequate funding to enable
the development of a comprehensive DNA database.

Recommendation 24 :

Illinois statutes should be amended to provide that in capital cases a defendant may apply to
the court for an order to obtain a search of the DNA database to identify otherswho may be
guilty of the crime.

Recommendation 25 :

In capital casesforensic testing, including DNA testing pursuant to 725 1L CS 5/116(3), should
be per mitted whereit hasthe scientific potential to produce new, noncumulative evidence
relevant to the defendant's assertion of actual innocence, even though the results may not
completely exoner ate the defendant.

Recommendation 26 :

The provisons gover ning the Capital Litigation Trust Fund should be construed broadly so as
to provide a sour ce of finding for forensic testing pursuant to 725 L CS 5/116-3 when the
defendant faces the possibility of a capital sentence. For non-capital defendants, provisions
should be made for payment of costs of forensic testing for indigents from sour ces other than
the Capital Litigation Trust Fund.

Chapter 4 — Eligibility for Capital Punishment

Not every first degree murder caseis eligible for the death penalty. This Chapter addresses the
issue of how eligibility for the death penalty should be determined. The United States Supreme
Court requires that States narrow the potential class of those eligible for capital punishment by
adoption of statutes which apply the death penalty to only some, but not all murders. The
Commission recommends substantial revision to the factors which enable the state to seek the
death penalty. Members of the Commission unanimously agreed that the list of 20 eligibility
factors existing under Illinois law should be reduced, and a majority of members favor limiting
death €eligibility to just five well-defined factors. While Commission members believe that all
murders are very serious, the death penalty should be reserved for only the most heinous of these
crimes.

Recommendation 27 :
Thecurrent list of 20 digibility factors should bereduced to a smaller number.
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Recommendation 28 :
There should be only five digibility factors:

(2) Themurder of a peace officer or firefighter killed in the performance of higher official
duties, or to prevent the performance of his’hher official duties, or in retaliation for performing
his/her official duties.

(2) Themurder of any person (inmate, staff, visitor, etc.), occurring at a correctional facility.

(3) The murder of two or more persons as set forth in 720 ILCS 5/9-1(b)(3), asthat provision
has been interpreted by the Illinois Supreme Court.

(4) Theintentional murder of a person involving theinfliction of torture. For the purposes of
this section, torture meanstheintentional and depraved infliction of extreme physical pain for
aprolonged period of time prior to the victim's death; depraved meansthe defendant relished
theinfliction of extreme physical pain upon the victim evidencing debasement or perversion or
that the defendant evidenced a sense of pleasurein theinfliction of extreme physical pain.

(5) Themurder by a person who isunder investigation for or who has been charged with or
has been convicted of a crimewhich would bea felony under Illinoislaw, of anyone involved
in theinvestigation, prosecution or defense of that crime, including, but not limited to,
witnesses, jurors, judges, prosecutor s and investigators.

Chapter 5— Prosecutors Selection of Cases for Capital Punishment

This Chapter focuses on the responsibility of the prosecutor to select cases in which capital
punishment will be sought. Existing Illinois Satutes grant broad discretion to the Sate's
Attorney of an individual county on the question of whether or not to pursue capital punishment.
The Commission unanimously recommends that voluntary statewide standards be adopted by
prosecutorsin Illinois to identify when capital punishment will be sought in a particular case. A
majority of Commission members believe that a mandatory, state-wide review of prosecutorial
decisions about whether to seek Capital Punishment should be instituted. Commission members
unanimously support the recently adopted Supreme Court rules which require the prosecutor to
give notice to the defendant within 120 days of the Sate’ s intention to seek the death penalty.

Recommendation 29:
Thelllinois Attorney General and thelllinois State's Attor neys Association should adopt
recommendations asto the procedures State's Attor neys should follow in deciding whether
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or not to seek the death penalty, but these recommendations should not have the for ce of law,
or beimposed by court rule or legidation.

Recommendation 30:

The death penalty sentencing statute should berevised to include a mandatory review of
death digibility undertaken by a state-wide review committee. In the absence of legidative
action to make thisa mandatory scheme, the Governor should make a commitment to setting
up avoluntary review process, supported by the presumption that the Governor will commute
the death sentences of defendants when the prosecutor has not participated in the voluntary
review process, unlessthe prosecutor can offer a compelling explanation, based on
exceptional circumstances, for the failureto submit the casefor review.

The state-wide review committee would be composed of five members, four of whom would be
prosecutors. The committee would develop standardsto implement the legidative intent of
the General Assembly with respect to death digible cases. Member ship of the committeg, its
terms and scope of powersare set forth in the commentary below.

Composition: The state-wide review committee would be composed of 5 members:. (1)
the elected Attorney General or hisor her designee; (2) the elected Sate’ s Attorney of
Cook County or hisor her designee; (3) the current president of the Illinois Sate’s
Attorneys Association; (4) a State’ s Attorney from some County other than Cook chosen
by a lottery; and (5) aretired judge, preferably with experience in criminal law and/or
appellate level cases, who would be appointed by the Governor.

Terms of members:. The Attorney General and the State’ s Attorney of Cook County
would serve on the Committee during their four year term of office (due to the difference
in election schedules, these two terms would actually be staggered). The President of the
Sate’ s Attorney’ s Association would serve for a one year term. The State’ s Attorney
chosen by lottery would serve for a one year term. The Retired Judge would serve for a
four year term. In thisway, there would be a majority of the members who would serve
four year terms (although staggered somewhat) so the Committee would have stability;
there would be several members with shorter terms to enable a rotation through the
process with some regularity.

Scope of powers.  The purpose of the statewide committee is to review and approve the
decision to seek the death penalty in death eligible cases. The committee would grant
approval by majority vote. The review should be confidential, and based upon standards
developed by the Committee to carry out the intentions of the legislature with respect to
the death penalty statute. Defense counsel should be allowed to present information to
the committee with respect to the defense view of whether the death penalty is
appropriate. Information presented to the committee would be available to both sides
(prosecution and defense), except that Defense counsel could request confidentiality of
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information that would not otherwise be subject to discovery. The prosecution could
request confidentiality of information necessary to protect the security of any individual.

Recommendation 31:

The Commission supports Supreme Court Rule 416(c), requiring that the state announce its
intention to seek the death penalty, and the factorsto berelied upon, as soon as practicable
but in no event later than 120 days after arraignment.

Chapter 6 - Trial Judges

Trial judges play an important rolein the capital punishment system by insuring the fairness of
proceedings for all parties. The Commission unanimously adopted the recommendationsin this
Chapter, which should result in mor e effective management of capital cases. Recommendations
include supporting improvements to training opportunities for trial judges hearing capital cases,
insuring that trial judges have access to the most current information on developing case law on
capital punishment, improved research support for trial judges, and a state-wide resource
committee for judges hearing capital cases.

Recommendation 32:

Thelllinois Supreme Court should give consider ation to encour aging the Administrative
Office of thelllinois Courts (AOIC) to undertake a concerted effort to educatetrial judges
throughout the state in the parameter s of the Capital Crimes Litigation Act and the funding
sour ces available for defense of capital cases.

Recommendation 33:

The Commission supportsthe provisonsof new Illinois Supreme Court Rule 43 (which took
effect March 1, 2001) asto " Seminarson Capital Cases." Thelllinois Supreme Court should
be encouraged to undertake more action asoutlined in thisreport to insure the highest quality
training and support are provided to any judge trying a capital case.

The Commission also supportstherevised Committee Commentsto new Supreme Court
Rule 43, which contemplate that capital case training will occur prior to thetimeajudge hears
a capital case. The Supreme Court should be encouraged to consider going further and
requiring that judges be trained before presiding over a capital case.

Recommendation 34 :
In light of the changesin Illinois Supreme Court rules gover ning the discovery processin
capital cases, the Supreme Court should give consider ation to ways the Court can insurethat
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particularized training is provided to trial judges with respect to implementation of the new
rules governing capital litigation, especially with respect to the management of the discovery
pr ocess.

Recommendation 35:

All judgeswho aretrying capital cases should receive periodic training in the following ar eas,
and experts on these subjects be retained to conduct training and prepar e training manuals on
thesetopics:

1. Therisks of false testimony by in-custody infor mants (“jailhouse snitches”).

2. Therisks of false testimony by accomplice witnesses.

3. Thedangersof tunnel vison or confirmatory bias.

4. Therisksof wrongful convictionsin homicide cases.

5. Policeinvestigative and interrogation methods.

6. Police investigating and reporting of exculpatory evidence.

7. Forensic evidence.

8. Therisks of false confessions.

Recommendation 36:

Thelllinois Supreme Court, and the AOI C should consider development of and provide
sufficient funding for state-wide materialsto train judgesin capital cases, and additional staff
to provide research support.

Recommendation 37

Thelllinois Supreme Court should consider ways in which information regarding relevant case
law and other resour ces can be widely disseminated to those trying capital cases, through
development of a digest of applicable law by the Supreme Court and wider publication of the
outline of issues developed by the State Appellate Defender or the State Appellate

Prosecutor and/or Attorney General.

Recommendation 38:

Thelllinois Supreme Court, or the chief judges of the variousjudicial districtsthroughout the
state, should consider implementation of a processto certify judges who are qualified to hear
capital caseseither by virtue of experienceor training. Trial court judges should be certified
asqualified to hear capital cases based upon completion of specialized training and based
upon their experiencein hearing criminal cases. Only such certified judges should hear
capital cases.

Recommendation 39:

Thelllinois Supreme Court should consider appointment of a sanding committee of trial
judges and/or appéllate justicesfamiliar with capital case management to provide resour ces
totrial judgesthroughout the state who are responsible for trying capital cases.
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Chapter 7 - Trial Lawyers

This Chapter concerns recommendations which pertain to trial counsel. Recent changesin the
Supreme Court Rules regarding the development of a capital trial bar have changed the
qualifications required of capital counsel. The Commission unanimously supports the suggested
rule changes establishing these requirements, as well as supporting improved training and
funding of counsel trying capital cases.

Recommendation 40:
The Commission supports new lllinois Supreme Court Rule 416(d) regarding qualifications for
counsel in capital cases.

Recommendation 41:

The Commission supports new Illinois Supreme Court Rule 701(b) which imposesthe
requirement that those appearing aslead or co-counsdl in a capital case befirst admitted to
the Capital Litigation Bar under Rule 714.

Recommendation 42 :
The Commission supports new lllinois Supreme Court Rule 714 which imposes requirements
on the qualifications of attor neys handling capital cases.

Recommendation 43:
The office of the State Appellate Defender should facilitate the dissemination of infor mation
with respect to defense counsel qualified under the proposed Supreme Court process.

Recommendation 44:

The Commission supports effortsto havetraining for prosecutorsand defendersin capital
litigation, and to have funding provided to insurethat training programs continueto be of the
highest quality.

Recommendation 45:

All prosecutors and defense lawyer swho are member s of the Capital Trial Bar who aretrying
capital cases should receive periodic training in the following areas, and expertson these
subjects beretained to conduct training and prepar e training manuals on these topics:

1. Therisks of false testimony by in-custody infor mants (“jailhouse snitches”).
2. Therisks of false testimony by accomplice witnesses.

3. Thedangersof tunnel vison or confirmatory bias.

4. Therisksof wrongful convictionsin homicide cases.

28 RECOMMENDATIONS ONLY



Commission on Capital Punishment
April 2002

5. Policeinvestigative and interrogation methods.

6. Police investigating and reporting of exculpatory evidence.
7. Forensic evidence.

8. Therisksof false confessions.

Chapter 8 - Pretrial proceedings

This Chapter addresses matters that arise before the trial of the guilt and innocence phase
begins. Thelllinois Supreme Court has recently adopted new rules governing certain pre-trial
proceedingsin capital cases. The Commission unanimously supports many of these
recommendations, and has also unanimously recommended other changesin pretrial
proceedings which should improve the search for truth and the fairness of capital litigation. In
addition to its support for these rule changes, the Commission recommends that the Court adopt
a definition of “ exculpatory evidence,” require prosecutors (and others) to disclose to the
defense benefits conferred upon or promised to a witness, implement new pre-trial proceedings
to assess the credibility of in-custody informants, and closely scrutinize police tactics during
interrogation in determining the voluntariness of confessions.

Recommendation 46
The Commission supports new lllinois Supreme Court Rule 416(e) which per mits discovery
depositionsin capital caseson leave of court for good cause.

Recommendation 47:
The Commission supportsthe provisons of new Illinois Supreme Court Rule 416(f) mandating
case management conferencesin capital cases.

Thelllinois Supreme Court should consider adoption of arulerequiring afinal case
management conference in capital casesto insurethat there hasbeen compliance with the
newly mandated rules, that discovery is complete and that the caseisfully prepared for trial.

Recommendation 48:

The Commission supportslllinois Supreme Court Rule 416 (g), which requiresthat a
certificate befiled by the state indicating that a conference has been held with all those
persons who participated in the investigation or trial preparation of the case, and that all
information required to be disclosed has been disclosed.
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Recommendation 49

Thelllinois Supreme Court should adopt a rule defining " exculpatory evidence" in order to
provide guidance to counsdl in making appropriate disclosures. The Commission recommends
the following definition:

Exculpatory information includes, but may not be limited to, all
information that ismaterial and favorable to the defendant because it tends
to:

(1) Cast doubt on defendant’s guilt asto any essential element in any
count in theindictment or information;

(2) Cast doubt on the admissibility of evidencethat the state
anticipates offering in its case-in-chief that might be subject to a
motion to suppressor exclude;

(3) Cast doubt on the credibility or accuracy of any evidencethat the
state anticipates offering in its case-in-chief; or

(4) Diminish the degree of the defendant's culpability or mitigatethe
defendant’s potential sentence.

Recommendation 50:

Illinois law should requirethat any discussionswith awitnessor the representative of a
witness concer ning benefits, potential benefits or detriments conferred on a witness by any
prosecutor, police official, corrections official or anyone else, should be reduced to writing,
and should be disclosed to the defensein advance of trial.

Recommendation 51:

Whenever the state may introduce the testimony of an in-custody informant who has agreed
to testify for the prosecution in a capital case to a statement allegedly made by the defendant,
at either the guilt or sentencing phase, the state should promptly inform the defense asto the
identification and background of the witness.

Recommendation 52:

(@) Prior totrial, thetrial judge shall hold an evidentiary hearing to determine therdiability
and admissibility of the in-custody informant'stestimony at either the guilt or sentencing
phase.

(b) At the pre-trial evidentiary hearing, thetrial judge shall use the following standards:

The prosecution bearsthe burden of proving by a preponderance of evidencethat the
witness testimony isreliable. Thetrial judge may consider thefollowing factors, as
well as any other factorsbearing on thewitness credibility:

(2) The specific statementsto which the witness will testify.
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(2) Thetime and place, and other circumstancesregarding the alleged statements.
(3) Any deal or inducement made by the informant and the police or prosecutorsin
exchange for the witness testimony.

(4) Thecriminal history of the witness.

(5) Whether the witness has ever recanted his/her testimony.

(6) Other casesin which the witnesstestified to alleged confessions by others.

(7) Any other known evidence that may attest to or diminish the credibility of the
witness, including the presence or absence of any relationship between the accused
and the witness.

() Thestate may filean interlocutory appeal from aruling suppressing the testimony of an
in-custody informant, pursuant to Illinois Supreme Court Rule 604.

Recommendation 53:

In capital cases, courts should closgly scrutinize any tactic that miseads the suspect asto the
strength of the evidence against him/her, or thelikelihood of higher guilt, in order to
determine whether thistactic would be likely to induce an involuntary or untrustworthy
confession.

Recommendation 54 :
The Commission makes no recommendation about whether or not plea negotiations should be
restricted with respect to the death penalty.

Chapter 9 - The Guilt-Innocence Phase

The recommendations in this Chapter address evidentiary problems which are of greater
concernin capital cases, but which occur in other trialsaswell. The Commission has
unanimously recommended that expert testimony with respect to the problems associated with
eyewitness evidence be admitted on a case by case basis, that instructions relating to eyewitness
testimony should elucidate the factors for the jury to consider, and caution the jury to consider
such testimony carefully in light of other evidence in the case, and that special cautionary
instructions be given to the jury for in-custody informant testimony. The Commission also
continues to support the exclusion by Illinois courts of polygraph evidence. A majority of
Commission members supported revisions to the instructions to the jury relating to evaluation of
unrecorded statements by the defendant.

Recommendation 55:
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Expert testimony with respect to the problems associated with eyewitness testimony may be
helpful in appropriate cases. Deter minations as to whether such evidence may be admitted
should beresolved by thetrial judge on a case by case basis.

Recommendation 56

Jury instructions with respect to eyewitness testimony should enumer ate factorsfor thejury
to consder, including the difficulty of making a cross-racial identification. The current version
of IPl isastep in theright direction, but should be improved.

IPI 3.15 should also be amended to add a final sentence which states as follows. Eyewitness
testimony should be carefully examined in light of other evidencein the case.

Recommendation 57:

The Committee on the lllinois Pattern Jury Ingtructions-Criminal should consider ajury
instruction providing a special caution with respect to the reiability of the testimony of in-
custody informants.

Recommendation 58:
IPI - Criminal -3.06 and 3.07 should be supplemented by adding the italicized sentences, to be
given only when the defendant's statement isnot recorded:

Y ou have before you evidence that the defendant made a
statement relating to the offenses charged in theindictment. It is
for you to determine [whether the defendant made the statement
and, if so,] what weight should be given to the statement. In
determining the weight to be given to a satement, you should
consider all of the circumstances under which it was made. You
should pay particular attention to whether or not the statement
isrecorded, and if it is, what method was used to record it.
Generally, an electronic recording that contains the defendant's
actual voice or a statement written by the defendant is more
reliable than a non-recorded summary.

Recommendation 59:
Illinois courts should continue to rgect the results of polygraph examination during the
innocence/guilt phase of capital trials.

Chapter 10 - The Sentencing Phase
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Following the determination as to the guilt of the defendant, a separate sentencing hearing must
be held in order to impose capital punishment. This Chapter contains recommendations that
specifically apply to this phase of the trial. Different rules apply to this sentencing trial, and
different considerations are presented. In thefirst part of the sentencing phase, the defendant’s
eligibility for the death penalty must be determined. The Commission’s recommendations for
limiting the class of cases eligible for the death penalty were presented in Chapter 4 of this
report. The Commission also supports the application of discovery rules to the sentencing phase,
additions to the statutory list of mitigating factorsto be considered, permitting the defendant to
make a statement in allocution at the sentencing phase, and instructing the jury on sentencing
alternatives.

Recommendation 60
The Commission supportsthe new amendmentsto Supreme Court Rule 411, which make the
rules of discovery applicable to the sentencing phase of capital cases.

Recommendation 61 :

The mitigating factors considered by the jury in the death penalty sentencing scheme should
be expanded to include the defendant's history of extreme emotional or physical abuse, and
that the defendant suffersfrom reduced mental capacity.

Recommendation 62 :
The defendant should have theright to make a statement on his own behalf at during the
aggravation/mitigation phase, without being subject to cr oss-examination.

Recommendation 63:
Thejury should beinstructed asto the alter native sentences that may be imposed in the event
that the death penalty is not imposed.

Recommendation 64:
Illinois courts should continueto rgect the results of polygraph examinations during the
sentencing phase of capital trials.

Chapter 11 — Imposition of sentence

In lllinais, the statute which describes the method by which the jury must make its decision on
whether to impose a death sentence has been criticized as confusing. The Commission
unanimously recommends changing the statute to clarify the language and instruct the jury that
it must determine unanimoudly, after considering factors in aggravation and mitigation, whether
death is the appropriate sentence. The Commission also recommends, by majority vote, that
following the jury verdict on the imposition of capital punishment, the trial judge should indicate
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on the record whether he or she concursin theresult. If not, a sentence other than death should
be imposed. A unanimous recommendation has been made that the death penalty not be
imposed on those who are mentally retarded. Finally, the Commission identified several types of
cases in which the potential for error was significantly higher, and unanimously recommends
that the death penalty be precluded in cases involving uncorroborated testimony from an in-
custody informant, an accomplice, and cases based upon a single eyewitness.

Recommendation 65:

The statute which establishesthe method by which thejury should arrive at its sentence
should be amended to include language such asthat contained in former SB 1903 to make it
clear that the jury should weigh the factorsin the case and reach its own independent
conclusion about whether the death penalty should beimposed. The statute should be
amended to read asfollows:

If the jury deter mines unanimousdly, after weighing the factorsin aggravation and
mitigation, that death is the appropriate sentence.

Recommendation 66

After thejury rendersitsjudgement with respect to the imposition of the death penalty, the
trial judge should be required to indicate on the record whether he or she concursin the result.
In caseswherethetrial judge does not concur in theimpostion of the death penalty, the
defendant shall be sentenced to natural life as a mandatory alter native (assuming adoption of
new death penalty scheme limited to five éigibility factors.)

Recommendation 67 :

In any case approved for capital punishment under the new death penalty scheme with five
eigibility factors, if thefinder of fact determinesthat death isnot the appropriate sentence,
the mandatory alter native sentence would be natural life.

Recommendation 68:

Illinois should adopt a statute which prohibits theimposition of the death penalty for those
defendants found to be mentally retarded. Thebest mode to follow in terms of specific
languageisthat found in the Tennessee statute.

Recommendation 69 :
[llinois should adopt a statute which provides:

A. Theuncorroborated testimony of an in-custody infor mant witness concerning the
confession or admission of the defendant may not be the sole basisfor imposition of a death
penalty.
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B. Convictionsfor murder based upon the testimony of a single eyewitness or accomplice,
without any other corroboration, should not be death digible under any circumstances.

Chapter 12 — Proceedings following conviction and sentence

This Chapter outlines recommendations for changes following the trial and sentencing phase.
The Commission has recommended a number of changes to proceedings following trial. A
majority of Commission members expressed the view that 11linois should expand the scope of
review on direct appeal to embrace consideration of whether or not the imposition of the death
sentence was excessive or disproportionate to the penalty imposed in other, similar cases.
Members unanimously supported imposing post-trial disclosure responsibilities on prosecutorsto
disclose evidence which might negate the guilt or mitigate the sentence of a defendant. Three
proposals to restructure the time limits in post-conviction review have also been recommended
unanimously. Finally, the Commission also unanimously recommended earlier filings of
clemency petitions to encourage timely disposition.

Recommendation 70:

In capital casesthelllinois Supreme Court should consider on direct appeal (1) whether the
sentence was imposed dueto some arbitrary factor, (2) whether an independent weighing of
the aggravating and mitigating cir cumstances indicates death was the proper sentence, and (3)
whether the sentence of death was excessive or disproportionateto the penalty imposed in
similar cases.

Recommendation 71:
Illinois Supreme Court Rule 3.8., Special Responsibilities of a Prosecutor, should be amended
in paragraph (c) by the addition of the language italicized:

(c) A public prosecutor or other government lawyer in criminal
litigation shall make timely disclosureto counsel for the defendant, or to
the defendant if the defendant is not represented by a lawyer, of the
existence of evidence, known to the prosecutor or other gover nment
lawyer, that tends to negate the guilt of the accused or mitigate the degree
of the offense. Following conviction, a public prosecutor or other
government lawyer has the continuing obligation to make timely
disclosureto the counsel for the defendant or to the defendant if the
defendant is not represented by a lawyer, of the existence of evidence,
known to the prosecutor or other government lawyer, that tends to negate
the guilt of the defendant or mitigate the defendant’ s capital sentence.
For purposes of this post-conviction disclosure responsibility “ timely

RECOMMENDATIONS ONLY 35



Commission on Capital Punishment
April 2002

disclosure” contemplates that the prosecutor or other government lawyer
should have the opportunity to investigate matters related to the new
evidence.

Recommendation 72:

The Post-Conviction Hearing Act should be amended to providethat a petition for a post-
conviction proceeding in a capital case should befiled within 6 months after the issuance of
the mandate by the Supreme Court on affirmance of the direct appeal from thetrial.

Recommendation 73:

Thelllinois Post-Conviction Hearing Act should be amended to providethat thetrial court
should convene the evidentiary hearing on the petition within one year of the date the petition
isfiled.

Recommendation 74:

The Pogt-Conviction Hearing Act should be amended to provide that in capital cases, a
proceeding may beinitiated in casesin which thereis newly discovered evidence which offers
a substantial basisto believe that the defendant is actually innocent, and such proceedings
should be available at any time following the defendant's conviction regar dless of other
provisions of the Act limiting the time within such proceedings can be initiated. In order to
prevent frivolous petitions, the Act should providethat in proceedings asserting a claim of
actual innocence, the court may make an initial determination with or without a hearing that
the claim isfrivolous.

Recommendation 75:

[llinoislaw should providethat after all appeals have been exhausted and the Attorney
General appliesfor afinal execution date for the defendant, a clemency petition may not be
filed later than 30 days after the date that the I1linois Supreme Court entersan order setting
an execution date.

Chapter 13 — Funding

Commission members recognized that implementing many of the proposals for reformin this
report will require a significant commitment of financial resources. Without that commitment to
the criminal justice system, any meaningful implementation of many of these reforms will be
curtailed. This Chapter addresses some of the Commission’ s recommendations which require
funding consideration. The Commission unanimously recommended that |eadersin both the
executive and legidlative branch significantly improve resources available to the criminal justice
system to insure meaningful implementation of reforms. This chapter identifies a number of
important efforts, the substance of which may be discussed in other portions of this report,

36 RECOMMENDATIONS ONLY



Commission on Capital Punishment
April 2002

where funding plays a significant role. These include the reauthorization of the Capital Crimes
Litigation Act, statewide trial support of defense counsel by the Sate Appellate Defender,
improved access to research and research staff for judges, improvements to training for all
parties, a stronger commitment to funding forensic laboratories with particular emphasis on
creation of the comprehensive DNA database, and assistance with student loans for those
entering careersin the criminal justice system.

Recommendation 76

Leadersin both the executive and legidative branches should significantly improvethe
resour ces available to the criminal justice system in order to permit the meaningful
implementation of reformsin capital cases.

Recommendation 77

The Capital Crimes Litigation Act, 725 ILCS 124/1, et. seq., which isthe state statute
containing the Capital Litigation Trust Fund and other provisons, should bereauthorized by
the General Assembly.

Recommendation 78:

The Commission supportsthe concept articulated in the statute governing the Capital
Litigation Trust Fund, that adequate compensation be provided to trial counsd in capital
casesfor both time and expense, and encouragesregular reconsideration of the hourly rates
authorized under the statute to reflect the actual market rates of private attorneys.

Recommendation 79:

The provisons of the Capital Litigation Trust Fund should be construed as broadly as possible
toinsurethat public defenders, particularly thosein rural parts of the state, can effectively
useitsprovisionsto secure additional counsel and reimbursement of all reasonabletrial
related expensesin capital cases.

Recommendation 80:
Thework of State Appellate Defender's office in providing statewidetrial support in Capital
Cases should continue, and funds should be appropriated for this purpose.

Recommendation 81 :

The Commission supportsthe recommendationsin the Report of the Task Force on
Professional Practicein thelllinois Justice System to reduce the burden of student loans for
those entering criminal justice careersand improve salary levelsand pension contributions
for thosein the system in order to insure retention of qualified counsdl.

Recommendation 82:

Adequate funding should be provided by the State of Illinoisto all I1linois police agenciesto
pay for eectronic recording equipment, personnel and facilities needed to conduct eectronic
recordingsin homicide cases.
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Chapter 14 — General Recommendations

As the Commission discussed many of its proposals for capital cases, it became apparent that
some issues also applied with equal force to non-capital cases. It was the view of a majority of
Commission member s that extension of many of these recommendations to the entire criminal
justice system should be seriously considered. The collection of better data with respect to
homicide casesin Illinais, irrespective of whether proposals from Chapter 12 on proportionality
review are adopted, was unanimously approved by the Commission. Finally, the Commission
recommends that judges should be reminded of their responsibility to report instances of trial
counsal misconduct to disciplinary authorities.. This chapter also contains a discussion of
various research reportsin the areas of victim issues, factors which may impact upon the
imposition of sentencing, and costs related to the death penalty.

Recommendation 83:

The Commission strongly urges consider ation of waysto broaden the application of many of
the recommendations made by the Commission to improve the criminal justice syssem asa
whole.

Recommendation 84:

Information should be collected at thetrial level with respect to prosecutions of first degree
murder cases, by trial judges, which would detail information that could prove valuablein
assessing whether the death penalty is, in fact, being fairly applied. Data should be collected
on a form which provides details about thetrial, the background of the defendant, and the
basisfor the sentence imposed. The forms should be collected by the Administrative Office of
thelllinois Courts, and the form from an individual case should not be a public record. Data
collected from the forms should be public, and should be maintained in a public access
database by the Criminal Jugtice Information Authority.

Recommendation 85:
Judges should bereminded of their obligation under Canon 3 to report violations of the Rules
of Professional conduct by prosecutors and defense lawyers.
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Conclusion

Commission members believe that the recommendations presented in this report will sgnificantly
improve the fairness and accuracy of the Illinois death pendty system, and substantialy improve the
quality of justicein Illinois capital cases. After two years of concentrated study and discussion, all
Commission members were left with the firm belief that the death pendty processitsdlf isincredibly
complex, and that there are few easy answers. The Commission was unanimous in the belief that no
system, given human nature and frailties, could ever be devised or congtructed that would work
perfectly and guarantee absolutely that no innocent person is ever again sentenced to degth.

Throughout its process, however, members aso discovered that despite the complex and difficult issues
presented, the Commission was able to engage fully in discussion of topics that ordinarily engender
contentious debate. As aresult, Commisson members believe that serious and reasoned discussion of
thistopic is both possible and beneficid. It isthe hope of Commission members that |eaders throughout
government, as well as members of the public, will engage in that serious and reasoned debate over
what is one of the most important public policy issues facing our Sate and our nation.

This Report contains many recommendations for very specific improvements to the capital punishment
systemin lllinois. While specific improvements are generdly discussed in terms that would suggest
prospective application only, there may be circumstances in which gpplication of these suggested
reforms might be made in more immediate fashion. The Commission has not made any specific
recommendation with respect to the retroactive application of its recommendations as it was impossible
to predict which proposas or combination of proposas may actualy be adopted and when they might
take effect. The many possible permutations and the interrelationship of the recommendations made it
extreordinarily difficult to address the issue of retroactivity in more than an abstract way. The
Commission certainly believes that retroactivity is a question that should be specificaly addressed by
the legidature when considering the adoption of any of the recommended reforms.

Moreover, recent opinions of the Illinois Supreme Court suggest that the Court itsdlf is struggling with
the issue of whether, and to what extent, its own new rules might be applied retroactively. See People
v. Hickey, 2001 WL 1137273 (September 27, 2001). Retroactive application of reformsis a complex
issue in and of itsdf, and not one that admits of easy resolution. Although the Commission has not
made a specific recommendation with respect to the gpplication of its recommendations to pending
cases, Commission members believe Governors should give consideration to the proposed reforms
when congdering clemency applicationsin capita cases. If changes in the present system are required
to ensure its fairness and accuracy, it is entirely appropriate to consgder how those changes might have
made a difference to defendants when reaching determinations about whether or not a desth sentence
should be upheld on the merits or whether mercy should be extended in light of al the circumstances.
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