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Chapter 4 — Eligibility for Capital Punishment

Not every first degree murder caseis eligible for the death penalty. This Chapter addresses the
issue of how eligibility for the death penalty should be determined. The United States Supreme
Court requires that States narrow the potential class of those eligible for capital punishment by
adoption of statutes which apply the death penalty to some, but not all murders. The
Commission recommends substantial revision to the factors which enable the state to seek the
death penalty. Members of the Commission unanimously agreed that the list of 20 eligibility
factors existing under Illinois law should be reduced, and a majority of members favor limiting
death €eligibility to just five well-defined factors. While Commission members believe that all
murders are very serious, the death penalty should be reserved for only the most heinous of these
crimes.

INTRODUCTION

In Illinois, as dsewhere, gatutesimposing capital punishment identify certain factors related to the
murder which make it death-digible. The United States Supreme Court has found that sentencing
schemes which do not channd the discretion of the sentencer violate the Congtitution. The death penalty
cannot be applied broadly to every murder case’. In the yearsfollowing Furman, states with the death
pendty adopted a variety of standards to distinguish between those murders deserving of a sentence of
desth and those deserving of alesser punishment.

These sandards are referred to in this Report as “digibility factors” Some dtates refer to them as
“aggravating factors’. In lllinois, a person convicted of first degree murder cannot be sentenced to
desth unless one of the statutory digibility factorsis present.  The purpose of these digibility factorsis
to narrow the class of people upon whom the sentence of deasth may beimposed. Zant v. Sephens,
462 U.S. 872,103 S. Ct. 2733 (1983) Asthe United States Supreme Court noted in Zant:

. an aggravaing circumstance must genuinely narrow the class of persons digible for the
death penaty and must reasonably jugtify the imposition of a more severe sentence on the
defendant compared to others found guilty of murder. . . Our casesindicate, then that
datutory aggravating circumstances play a conditutionaly necessary function at the stage of
legidative definition: they circumscribe the class of persons digible for the degth pendty. 462
U.S. 862 at 878.

In Illinois, the death pendty isimposed in a bifurcated proceeding. Thefirst step in the proceeding isto

edtablish that the crime committed by the defendant fits into one of the defined factors that will make the
defendant desth digible. It isthe respongbility of the prosecution to prove beyond a reasonable doubt
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that the defendant fits into one of the statutory digibility factors. The prosecution is aso required to
prove that the defendant was 18 years of age or older at the time of the crime, as lllinois does not
impose the death penalty on persons under the age of 182 Once the defendant is found to be death
eligible, the proceedings move on to the second stage, where the prosecution may present additiona
materia in aggravation to establish why this particular defendant should receive the degth pendty. The
defendant is entitled to present mitigating evidence, that is, evidence which establisheswhy the degth
pendty should not be imposed.

Although lllinois has 20 digihility factors, an analyss of the casesin which a death pendty has been
imposed since 1977 reveds that only about haf of those digibility factors have ever been rdied upon in
reported opinions, and ardatively few of them are used regularly.®  The vast mgority of death pendty
casesin lllinois are based either upon the multiple murder digibility factor* or the “course of afdony”
digibility factor®. Other digibility factors appear at much lower rates in reported decisions®

SPECIFIC RECOMMENDATIONS

Recommendation 27 :
Thecurrent list of 20 digibility factors should bereduced to a smaller number.

The Commisson unanimoudy recommended that the current list of igibility factors be reduced. The
[llinois degth pendty datute contains alist of twenty digibility factors which can result in the impostion
of the degth pendty. The Satute, in its entirety, is set forth in the Appendix to bound with this Report.
The current list of digibility factors contained in the statute covers a broad array of circumstances,
including multiple murders, murder of a police officer, and murders occurring in correctiond ingtitutions
(both inmates and gtaff). Some have suggested that due to the large number of digibility factors, nearly
every first degree murder in Illinois could be digible for the desth pendty under one theory or another.’
Thereis no prohibition againgt basing degth digibility on more than one factor, and anumber of cases
in lllinoisinvolving the desth pendty rely upon dlegations that the defendant is degth digible based upon
two, and sometimes three, digibility factors®

The origina post-Furman death pendty act in lllinois, subsequently found invdidin Ricev.
Cunningham, 61 11l. 2d 353 (1975), contained six digibility factors® The subsequent 1977 statute,
when origindly enacted, had only seven digibility factors. The Act induded as digibility factors the
murder of a peace officer or firefighter; a murder of a correctiond officer or amurder at a correctiona
facility; multiple murders, murder occurring in the course of a hijacking; contract murder; murder in the
course of one of nine enumerated felonies; and the murder of awitness*®

Asde from minor changes and some technica amendments to reflect recodifications of other laws, the
basic framework for the death penalty statute remained unchanged through much of the 1980's. Mgor
additions to the statute began to occur in the late 1980's, and in the early 1990's, which ultimeately
expanded the scope of the statute to its present structure with some 20 digibility factors!* The
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“course of afdony” digibility factor has been amended to include some 15 qudifying felonies, which
has aso expanded the range of cases dligible for the death pendty.

It gppeared to the members of the Commission that to the extent that the death pendty was to remain
an effective Satute in terms of achieving its condtitutional objective of narrowing the class of casesto
which the pendty should be applied, the number of digibility factors should be reduced. There are
other, very serious pendties available under Illinois law to punish those committing first degree murder.
[llinois has among its sentencing options, the pendty of “naturd life’, which meansthat a defendant is
never digible for parole.? Leaving aside mora issues about retribution, the pendty of “naturd life’
represents a serious penalty which both punishes the perpetrator and protects society from further
harm. The Commission members unanimoudy expressed the view that the current proliferation of
eigibility factors, asfound in the Illinois desth pendty Satute, was unwise.

In addition, dthough Illinois has a gatute with some 20 digibility factors, rdatively few of them are
actudly used. An andysis of the more than 250 casesin which the death pendty has been imposed in
[llinois Since 1977 reveded that, athough Illinois has some twenty separate factors which might meke a
first degree murder case digible for the death pendty, only two digihility factors account for the vast
magjority of casesin which capital punishment has been imposed.®  Almogt hdlf of the casesin which
the death pendty has been imposed have been based upon the multiple murder digibility factor, (b)(3).
A large number of cases dso involve the “course of afelony” digibility factor (b)(6).1* Thesetwo
digibility factors occur together in roughly 17% of the cases™®  After diminating those casesin which
the multiple murder factor and the * course of afelony” factor appear together, the * course of afelony”
eigibility factor accounts for just over 40% of the cases in which the degth penalty has been impaosed.
The other digibility factors which gppear in reported decisons of the 1llinois Supreme Court, Sx
eigibility factors dtogether, appear a much lower ratesin reported decisions.

Reducing the number of digibility factors should lead to more uniformity in the way in which the degth
pendty isapplied in Illinois, and provide grester darity in the statute, while retaining capital punishment
for the most heinous of homicides. The scope of the statute should be narrowed.*®

Recommendation 28 :
There should be only five eigibility factors:

(2) Themurder of a peace officer or firefighter killed in the performance of higher official
duties, or to prevent the performance of higher official duties, or in retaliation for performing
his/her official duties.

(2) Themurder of any person (inmate, staff, visitor, etc.), occurring at a correctional facility.

(3) The murder of two or more persons as set forth in 720 ILCS 5/9-1(b)(3), asthat provision
has been interpreted by the Illinois Supreme Court.
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(4) Theintentional murder of a person involving the infliction of torture. For the purposes of
this section, torture meansthe intentional and depraved infliction of extreme physical pain for
aprolonged period of time prior to the victim's death; depraved meansthe defendant relished
theinfliction of extreme physical pain upon the victim evidencing debasement or perversion or
that the defendant evidenced a sense of pleasurein theinfliction of extreme physical pain.

(5) Themurder by a person who isunder investigation for or who has been charged with or
has been convicted of a crimewhich would bea felony under Illinoislaw, of anyone involved
in the investigation, prosecution or defense of that crime, including, but not limited to,
witnesses, jurors, judges, prosecutor sand investigators.

A magority of Commission members supported this recommendation to reduce the digibility factors
under Illinois law to the five factors enumerated above. This recommendation represents, in the
Commission mgority’sview, alig of digibility factors which will serve to achieve the Condtitutiona
requirement of gppropriately limiting the class of those who are digible for the deeth pendty in Illinais.

Making any recommendation of this type necesstates a determination about which murders should be
eligible for the death pendty. Any comparison of the gravity of individud murdersis inherently
problematic. In every murder case, the lossto the victim, and to his or her surviving loved ones, is
immeasurable. Consoling the surviving family members of homicide victimsfor such alossis
particularly difficult because the degth has resulted not from illness or accident, but from the conscious
act of another human being. Y et in reauthorizing the death pendty in severd cases'’, the United States
Supreme Court has said that execution is not permissible for al first-degree murders, and that a state
must have arationd manner, free of arbitrariness, for choosing those deliberate killings to be punished

capitally.

It was the consdered and unanimous judgment of the Commission that the number of digibility factors
in the Illinois death pendty scheme needed to be reduced. The continued expangon of the list of
eligibility factors has placed significant burdens upon the crimina justice system, as prosecutors and
courts struggle to fairly apply the ever evolving list of factors making a defendant digible for the degth
pendty. The resulting capital prosecutions have over-taxed the resources of the crimind justice system,
and, more important, reflect a degree of arbitrariness, when decisions across the state are compared.

There are various policy rationaes which are advanced in support of the death pendty. Oneraionde
that is frequently mentioned is that the death pendty operates as a generd deterrent to murder. The
merits of this proposition have been debated for decades now. Clear Satistical evidence that would
support capital sentencing on this basis is lacking; indeed, many academics suggest that existing studies
tend to show that capitd punishment isnot agenera deterrent to murder. See: Murder, Capital
Punishment, and Deterrence: A review of the evidence and an examination of police killings, by
William C. Bailey and Ruth Peterson (50 Journal of Socid 1ssues 53 (Summer 1994); Deterrence and
the Death Penalty: The Views of the Expertsby Michael L. Radelet and Ronald L. Akers (Journa
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of Crimina Law and Criminology, Northwestern University, Vol. 87, No. 1, Fal 1996) and
Challenging Deterrence: New Insights on Capital Punishment Derived from Panel Data, by
Craig J. Albert (60 U.Ritt.L.Rev.321, Winter, 1999). While there have been some studies which claim
to have found a deterrent effect (Ehrlich, |, The Deterrent Effect of Capital Punishment: A
Question of Life or Death, American Economic Review, Val. 65, 397-17; Dezhbakhsh, H. et d,
Does Capital Punishment have a Deterrent Effect? New Evidence from Post-Moratorium Panel
Data, January 2001), the greater weight of the research finds no evidence that the death pendty isa
measurable generd deterrent to murder. It isthe view of those Commission membersin the mgority on
this point that general deterrence cannot be used to judtify the degth pendty.

Accordingly, the Commission members in the mgority have recommended significantly reducing the
number of factud circumstances quaifying a person convicted of murder for digibility for the desth
pendty, limiting it to the most heinous homicides and to other circumstances widdy regarded as
presenting compelling public policy concernsin favor of execution. There are severd principd policy
rationales which seemed to provide compelling judtification for capita punishment to those who do not
reglect the death pendty on mord or other grounds:

1. Certain crimes, even when compared to other first-degree murders, are so heinous and shocking
that any other community response minimizes the magnitude of the offense, and

2. Incapacitating persons with a clearly demonstrated propensity to murder again, and

3. To provide punishment in factua Stuations where a capitd sentence is the only form of meaningful
punishment, such as where a person dready sentenced to life imprisonment commits murder, and

4. Circumstances where paramount state interests have long been believed to exist, such asin the case
of murdered law enforcement officers and firefighters whose lives are at risk every day for the sake of

public sfety.

If the death pendlty continues to be gpplied in lllinois, amgority of Commission members believed that
it should be tailored to further these objectives, while minimizing the opportunities for arbitrary
goplication of this most severe form of punishment.

Murders of peace officers, firefighters and of any person at a correctiond ingtitution

There are some unique Situations where a unique societd response is extremely important from a public
policy point of view, and where paramount State interests have long been believed to exist. These
proposed digibility factors were included in the origina degth pendty scheme, subsequently held
uncongtitutiond by the lllinois Supreme Court in Rice, and in the 1977 Act which replaced the 1973
Act . Police officers and firefighters are placed in dangerous Situations on a daily bad's, including the
risks associated with potentidly violent Stuations. The most severe pendties available should be
imposed on someone convicted of the murder of apolice officer or firefighter.

CHAPTER 4 -69-



Commission on Capital Punishment
April 15, 2002

The context of a correctiona indtitution also presents a unique Situation requiring such a unique
response. These inditutions are responsble for the care and management of a population which is
sgnificantly more violent than the population outsde. Correctiond officers smilarly place themsdves,
on adaly badsis, in ajob which exposes them to asgnificant risk of harm. It is dso important that
fellow inmates be protected from violent conduct and risk of death so that order can be maintained in
correctiona ingtitutions. Furthermore, because many prisoners are aready serving extended prison
terms or life sentences, the death pendty serves as the only punishment for murder. Any defendant
who is convicted of amurder occurring at a correctiond ingitution of any person in the inditution, such
asacorrectiond officer, inmate or vigitor, should be digible for the degth pendlty.

Multiple murders
The Commission has aso recommended retention of the multiple murder digibility factor, asit has been
congrued by the Illinois Supreme Court. That digibility factor provides asfollows:

(3) the defendant has been convicted of murdering two or more individuas under subsection (a)
of this Section or under any law of the United States or of any state which is substantidly smilar
to subsection () of this Section regardiess of whether the degths occurred as the result of the
same act or of severd related or unrelated acts so long as the deaths were the result of either an
intent to kill more than one person or of separate acts which the defendant knew would cause
degath or create a strong probability of death or greet bodily harm to the murdered individua or
another;

The provisons of the multiple murder digibility factor require ether that the defendant commit two
murdersin asngle incident, or that the defendant commit only one murder but has a prior conviction for
first degree murder. The eligibility factor is dready narrowly drawn to require that the defendant be
convicted of ether intentiona murder, or of acts which he should know would result in death or greet
bodily harm.

The Illinois Supreme Court has congtrued this digibility factor so asto require the State to show a
gpecific mental state — either intentional murder or “knowing” murder, where the State establishes that
the defendant knew that the activity would cause death or a strong probability of death.*® Under this
interpretation, a conviction for first degree murder based upon afelony murder theory would not, by
itsdlf, justify the impogtion of the deeth pendty. The Supreme Court has held in a series of cases that
the State must prove the requisite menta state. See People v. Chapman, 194 I11. 2d 186 (2000),
(jury’sfinding of guilt on two separate counts of intentiona murder legally sufficient to sustain their
subsequent finding of death eigibility under (b)(3)); People v. Caballero 102 11l 2d 23 (1997) (intent
required for felony murder is only that to commit underlying felony; (b)(3) requires separate intent to kill
(as does (b)(6)), dthough defendant may be convicted on an accountability theory for conduct
evidencing hisintention to commit premeditated murder); People v. West, 187 I11. 2d 418, (1999)
(reversing degth sentence on the ground that the State had failed to affirmatively prove that the
defendant’ s prior murder conviction involved intentiona or knowing murder).
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Murder invalving torture

This recommendation aso suggests arevised statement of the digibility factor concerning torture.
Conggtent with the view of the Commission’s mgjority that a desth pendty scheme should address the
most aggravated and shocking murders, a recommendation has been made to clarify the terms under
which a person committing a murder involving torture would be digible for the death pendty. Illinois
currently has an digibility factor based on torture, which reads as follows:.

The murder was intentional and involved theinfliction of torture. For the purpose of this
section, torture means the infliction of or subjection to extreme physicad pain, motivated by an
intent to increase or prolong the pain, suffering or agony of the victim. 720 ILCS 5/9-1(b)14

The Commission recommends that the language be dtered to provide asfollows.

Theintentiona murder of a person involving the infliction of torture. For the purposes of this
section, torture means the intentiona and depraved infliction of extreme physica pain for a
prolonged period of time prior to the victim's death; depraved means the defendant relished the
infliction of extreme physica pain upon the victim evidencing debasement or perversion or that
the defendant evidenced a sense of pleasure in the infliction of extreme physicd pain.

A number of gates include an digibility factor within their desth pendty schemes based upon
circumstances of the desth demongtrating brutd, heinous activity or activity involving wanton crudty.
The Commission examined provisons from severa states with respect to definitions of torture, including
Arkansas'® and New Y ork?. The recommendation advanced above is a combination of the provisions
contained in the Arkansas and New Y ork statutes.

Murder which impacts the judicia system

Thefind provison that the Commisson mgority recommends has to do with amurder that essentidly
obstructs justice or impedes the investigation or prosecution of acrime. lllinois has a provision relating
to the murder of awitness, which provides asfollows.

the defendant committed the murder with intent to prevent the murdered individua from
tedtifying in any crimina prosecution or giving materid assstance to the State in any
investigation or prosecution, ether againg the defendant or another; or the defendant
committed the murder because the murdered individua was awitnessin any prosecution or
gave materid assgance to the State in any investigation or prosecution, either againg the
defendant or another 720 ILCS 5/9-1(b)(8)

The Commission mgority has recommended that a provision be retained substantidly as follows:
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The murder by a person who is under investigation for or who has been charged with or has
been convicted of a crime which would be a felony under Illinois law, of anyone involved in the
investigation, prosecution or defense of that crime, including, but not limited to, witnesses,
jurors, judges, prosecutors and investigators.

The intention of the recommendation is to broaden the scope of (b)(8) somewhat by making a murder
of anyone connected with the system, whether as awitness, juror, judge, prosecutor, defense attorney
or invedtigator, digible for the death pendty. This adjusment reflects an andysis of the digibility factors
from other sates, and advancesthe god of insuring the integrity of the judicid system. Murders which
Seek to obgtruct justice or impede the investigation or prosecution of a crime affect the underlying
integrity of the sysemin a seriousway. Asimportant, for adefendant or suspect facing the prospect of
aprison term for much or dl of hislife, a deeth sentence will often represent the only significant
enhancement in punishment beyond that which the offender aready faces.

Exdusion of “course of afdony” digibility factor

Commission membersin the mgority on this recommendation recognize that one of the more
controversid issues with respect to the proposd for the new and severely curtailed death penaty
schemeisthe dimination of the *course of afelony” digibility factor (9-1(b)(6)). The excluson of this
factor was not an oversight by the Commission, and there are a number of reasons for the
recommendation.

The “course of afdony” digibility factor, when origindly enacted in the 1977 Act, enumerated nine
felonies which resulted in the potentia for deeth digibility. The ligt of felonies contained in the “course
of afdony” digibility factor has now increased to fifteen.?  Despite the fact that the digibility factor is
narrowly drawn in terms of its requirement for actud participation in the killing by the defendant and
intent on the part of the defendant, the long list of felonies included within its scope could make dmost
any firg degree murder digible for the desth pendty. While amgority of Americans both insde and
outsde lllinois support the concept of a death pendty, it is unlikely that support extends to making
every murder degth digible. A statutory scheme which makes every murder deeth digible would dso
run afoul of condtitutiona concerns.

Since S0 many firgt degree murders are potentidly death digible under thisfactor, it lendsitsdf to
disparate application throughout the state. This digibility factor isthe one mogt likely subject to
interpretation and discretionary decison-making.  On baance, it was the view of Commission
members supporting this recommendation that this digibility factor swept too broadly and included too
many different types of murders within its scope to serve the interests capital punishment is thought best
to serve,

A second reason for excluding the “course of afdony” digibility factor isthat it isthe digibility factor

which has the greatest potentid for disparitiesin sentencing dispositions. If the god of the deeth pendty
system isto reserve the most serious punishment for the most heinous of murderers, this digibility factor
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does not advance that god. Under this eigibility factor, dl that isrequired for death digibility isthet the
defendant persondly participate in (or be legdly accountable for) conduct which he knows will cause
degth or which he should know will cause death, and that the activity is committed in the course of one
of the enumerated felonies. This means that a defendant who robs a store, and who commitsasingle
murder during the course of that robbery, can be sentenced to death even if thisisafirst offense and
there is no substantia crimina record. While such a defendant should be subject to a serious
punishment for the taking of alife, thistype of offense differs substantidly from a Stuation where the
defendant has killed multipletimes.  Although making judgments which differentiate between murders
may be difficult, it must be donein order to insure that the capita sentencing process sufficiently
narrows the class of those digible for the death pendty.

It istrue that the “course of afdony” digibility factor reaches some murders which are dso heinous and
brutd. However, it was the view of Commission membersin the mgority on this proposa that it invites
the possibility of excessvenessin the desth sentencing process and should therefore be diminated asa
factor making the defendant ligible for the death pendty. Other serious pendties exist which will serve
the ends of judtice sufficiently in this instance.

Research undertaken by the Commission with respect to digibility factors reveded that dthough this
eigibility factor is used frequently by Illinois prosecutors, it is aso frequently combined with other
digibility factors? Inlight of this, its dimination will not necessarily limit the prosecutor’s ability to
seek and obtain a death pendty in lllinois, including in many cases to which this factor had previoudy
been applied.

Minority view - Limitation on eligibility factors

Commisson members in the minority on thisissue generdly support the concept that the number of
eigibility factors exigting under Illinois law should be reduced. The legidature should underteke a
serious debate on thisissue, with the intention of addressing the problems presented by a proliferation
of digibility factors. Although Commission members unanimoudy support the concept of reducing the
number of digibility factors, thereis adivergence of views about whether the digibility factors
enumerated by the Commission members in the mgority represent the most gppropriate framework.

Missing from thisligt is the provison which makes a defendant digible for the degth pendty for

committing amurder in the course of afdony (9-1(b)(6)). The existing digibility factor under Illinois
law reads asfollows:

(6) the murdered individua was killed in the course of another felony if:
(8 the murdered individud: (i) was actudly killed by the defendant, or (ii) received

physicd injuries persondly inflicted by the defendant substantialy contemporaneoudy with
physical injuries caused by one or more persons for whose conduct the defendant is legally
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accountable under Section 5-2 of this Code, and the physicd injuriesinflicted by ether the
defendant or the other person or persons for whose conduct he is legally accountable caused
the desth of the murdered individud; and

(b) in performing the acts which caused the degth of the murdered individua or which
resulted in physica injuries persondly inflicted by the defendant on the murdered individud
under the circumstances of subdivision (i) of subparagraph (a) of paragraph (6) of subsection
(b) of this Section, the defendant acted with the intent to kill the murdered individud or with the
knowledge that his acts created a strong probability of desth or great bodily harm to the
murdered individua or another; and

(¢) the other fdlony was one of the following: armed robbery, armed violence, robbery,
predatory crimina sexud assault of a child, aggravated crimina sexud assault, aggravated
kidnapping, aggravated vehicular hijacking, forcible detention, arson, aggravated arson,
aggravated saking, burglary, resdentia burglary, home invasion, calculated crimina drug
conspiracy as defined in Section 405 of the lllinois Controlled Substances Act, streetgang
crimind drug conspiracy as defined in Section 405.2 of the Illinois Controlled Substances Act,
or the attempt to commit any of the felonies listed in this subsection (c);

Nearly every state with a degth pendty scheme has an digibility factor based upon a murder occurring
in the course of afdony. Inlllinais, the digibility factor has been narrowly crafted to require (i.)
persond participation by the defendant in the killing, or (ii.) conduct for which the defendant is legdly
accountable which resultsin the deeth. It also requires that the defendant either have intended the
killing, or have the knowledge that the actions create a strong probability of deeth or great bodily harm.
Mere participation in afelony in which someoneis inadvertently killed would not result in degth
eigibility. Eligible felonies under the Satute are serious fonies involving the potentia for serious bodily

injury.

A verson of the “course of afdony” digibility factor wasincluded in the origind death pendty scheme
passed following Furman v. Georgia. See Rice v. Cunningham, 61 I1l. 2d 353, 357 (1975). The
“course of afelony” factor was included in the subsequent re-enactment of the death pendty scheme,
following the Supreme Court’ sfinding that the initid statute was uncongtitutiond in Rice.

It isthe view of Commisson membersin the minority on this issue that there are sound policy reasons
for including the “course of afdony” digibility factor in the Satute. This atutory provison permitsthe
gpplication of the death pendty to some murders which are, in fact, quite brutal and heinous.
Regardless of whether it acts as a specific deterrent, it places the responsibility for the consegquences of
violent conduct squarely on the shoulders of those who choose to commit such acts. Thellllinois
legidature has generdly supported the “ course of afelony” digibility factor as ameans of seeking to
deter violent crime.
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Asthe Commission’s research on the digibility factors shows, the “course of afdony” digibility factor
isone that isfrequently relied upon by prosecutorsin Illinois to seek the deeth pendty. Thefact that
juries have been, and continue to be, willing to impose the death pendty in circumstances described by
that eigibility factor displays a societd consensus that such crimes represent instances where death is an
appropriate penalty.
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Notes - Chapter 4

1. The mandatory gpplication of the death pendty was held uncongtitutiona in Robertsv. Louisiana,
428 U.S. 325, 96 S. Ct. 3001 (1976).

2. The statute provides. (b) Aggravating Factors. A defendant who at the time of the commission of
the offense has attained the age of 18 or more and who has been found guilty of first degree murder
may be sentenced to death if: . . .”(the digibility factors follow).

3. The Commisson's andyss identified eight of the twenty existing digibility factors as having
gppeared in reported decisons of the [llinois Supreme Court in death pendty cases. Additiond
information regarding the digibility factors gppearing in reported decisonsis contained in the Technica
Appendix to this Report, published separatdly.

4. (b)(3) of the gtatute, which makes a defendant eligible for the death penalty where he or she has
been convicted of two or more intentiond murders. See 720 ILCS 5/9-1(b)(3).

5. (b)(6) of the statute, which makes a defendant igible for the desth penalty where he or she has
committed an intentiona murder, or committed acts which he or she knows should result in death or
great bodily harm, in the course of one of the fifteen felonies enumerated in the statute. See 720 ILCS
5/9-1(b)(6).

6. Information about eigibility factorsin reported decisonsis contained in the Technicad Appendix,
published separately.

7. If thisisin fact true, then the lllinois satute would run likely run afoul of conditutiona requirements;
See, for example, Robertsv. Louisiana, 428 U.S. 325 (1976) invdidating a Louisana scheme which
imposed a mandatory degth sentence for murders faling into any one of five categories.

8. Thedigibility factors which gppear in reported decisons from the Illinois Supreme Court are
described in the Technical Appendix, published separately.

9. Murder of a peace officer or fireman, murder of an employee of DOC or someone present & the
indtitution, multiple murder, murder resulting from a hijacking, murder pursuant to a contract, murder in
the course of one of five enumerated felonies. Rice, 61 I11. 2d 356-7.

10. See P.A. 80-26.

11. The Appendix found at the end of this Report contains a chart displaying the various public acts
which have revised the death pendty statute with respect to digibility factors.

12. See 730 ILCS 5/3-3-(d) “No person serving aterm of naturd life imprisonment may be paroled or
released except through executive clemency.”
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13. The Commisson’s anaysis reviewed casesin which the deeth penaty had been imposed and the
Illinois Supreme Court had issued an opinion. The Appendix to this report contains summaries of the
results of this research. Additiona detail with respect to the method used to gather and analyze data,

aong with tables digplaying the cases reviewed, is contained in the Technica Appendix to this Report,
published separately.

14. Tablesin the Technical Appendix to this Report display the number of cases in which a particular
eigibility factor gppears. The multiple murder factor gppearsin just over 46% of reported Illinois
opinions, while the “course of afeony” factor appearsin 60%. Of the other factors which appear in
reported decisions, only one appearsin more than 10% of the cases, and the others appear at rates that
are subgtantially below 10%. (Note: figures will not add to 100%, as more than one factor may be
present in agiven case.)

15. Asmore than one digibility factor may appear in aparticular case, percentages used in this section
will not equal 100 % Asaresult, statistics have been reported on the basis of the percentage of cases
in which that digibility factor gppears, regardiess of other digibility factors which may aso be present in
the case.

16. At least one prosecutor has suggested that tates can avoid problems by narrowing the scope of
the digibility factorsin their sentencing schemes. DuPage County Prosecutor Joseph Birkett
recommended that the State of Washington could improve its death penaty scheme by limiting the
eigibility factors to the “most common reasons for putting someone on degth row.” See, specia series
on Washington’ s death pendty, Seettle Post-Intelligencer, August 7, 2001.

17. See Zant v. Sephens, 462 U.S. 862, 103 S. Ct. 2733 (1983), especialy footnote 15.

18. lllinois has one first degree murder Satute, but three types of first degree murder which may be
proven. Thefirg isan intentiona form of murder, where the defendant actudly intends to murder the
person. The second is often referred to in the case law as “knowing” murder, where the defendant
commits acts without the specific intent to kill someone, but in committing those acts the defendant
should know that desth or great bodily harm would result. The third form of 1% degree murder is
“felony” murder, where a death results as aresult of the commission of afelony by the defendant.
Felony murder does not require an intent to kill. See e.g.: People v. Brownell, 79 11l. 2d 508, 524
(1980) (No digtinction in Illinois between capita and non-capital murder); People v. Caballero, 102
1. 2d 23, 44 (1984).

19. Arkansas, A.C.A.5-4-604 (8)(A).
20. New York Consolidated Pena Laws— 125.27, ().

21. 720 ILCS5/9-1(b)(6)(c) provides asfollows: the other felony was one of the following: armed
robbery, armed violence, robbery, predatory crimina sexud assault of a child, aggravated crimina
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sexud assault, aggravated kidnapping, aggravated vehicular hijacking, forcible detention, arson,
aggravated arson, aggravated stdking, burglary, resdentid burglary, home invasion, caculated crimind
drug congpiracy as defined in Section 405 of the Illinois Controlled Substances Act, streetgang crimind
drug conspiracy as defined in Section 405.2 of the Illinois Controlled Substances Act, or the attempt to
commit any of the felonies listed in this subsection (c).

22. Thesetwo digihility factors appear together in roughly 17% of reported cases.
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