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Chapter 1 -- Introduction and Background

CREATION OF THE GOVERNOR’S COMMISSION

Governor Ryan imposed a moratorium on capita punishment in lllinois on January 31, 2000. The
moratorium was prompted by serious questions about the operation of the capital punishment
sysem in lllinois, which were highlighted most significantly by the release of former Deeth Row
inmate Anthony Porter after coming within 48 hours of his scheduled execution date. Porter was
released from deeth row following an investigation by journdism students who obtained a
confesson from the red murderer inthe case. The impaosition of the moratorium in linois
sparked a nation-wide debate on the death pendty. A number of states embarked on detailed
studies of their capital punishment systems;, or proposed moratoria of their own.*

The Commission on Capital Punishment was appointed by the Governor on March 9, 2000 to
advise the Governor on questions related to the impaosgition of capitd punishment in lllinais.
Commission members represent some of the diverse viewpoints in the Sate on the issue of capita
punishment. Some members publicly opposed capital punishment under any circumstances, while
others support capital punishment.

The Executive Order issued by the Governor described the duties of the Commission asfollows:

A. To dudy and review the adminigtration of the capital punishment processin Illinoisto
determine why that process has failed in the pagt, resulting in the imposition of deeth
sentences upon innocent people.

B. To examine ways of providing safeguards and making improvements in the way law
enforcement and the crimind justice systlem carry out their responsibilitiesin the death
pendty process— from investigation through trid, judicia apped and executive review.

C. To congder, among other things, the ultimate findings and finad recommendations of
the House Death Pendty Task Force and the Specid Supreme Court Committee on
Capita Cases and determine the effect these recommendations may have on the capital
punishment process.

D. To make any recommendations and proposals designed to further ensure the
gpplication and adminigration of the degth pendty in lllinoisisjud, fair and accurate.

The Governor’ s moratorium on the impaogition of the death pendty in Illinois continued in effect
during the pendency of the Commisson’s deliberations, and is dill in effect. This Report
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summarizes the Commission’s recommendations and findings following its examination of
cgpitd punishment in lllinois.

ORGANIZATION OF THE COMMISSION’S WORK

In order to accomplish the gods set forth in the Governor’ s executive order, the Commission
initiated efforts to gather information, to assess the capitd punishment system in lllinoisand to
develop suggested recommendations. The Commission’s work encompassed nearly 2 years of
concentrated study and discussion.

The Commisson divided itsdf into subcommittees to examine pecific issuesin detal. The
Commission convened as awhole at least once per month for day long meetings, and its
subcommittees met monthly as well throughout its review period to intensvely sudy the
questions posed about capital punishment and to develop specific suggestions for changes to
the system. Public hearings were held in August, September and December of 2000 in both
Chicago and Springfield to solicit input with respect to concerns about the capita punishment
system from members of the generd public.2 The Commission met privately with
representatives of surviving family members of homicide victimsin order to understand
concerns about capita punishment from this perspective. Private meetings also occurred with
some of the thirteen men released from deeth row in [llinois in order to gain a better perspective
on flawsin the syssem. Other meetings were aso conducted with those who had specific
recommendations to correct flawsin the syssem and improve the qudity of justice in Illinois.

Commission members reviewed recommendations contained in written reports from other
groups that had dready studied the system, including the Specid Supreme Court Committee on
Capital Cases and the Senate Minority Leader’s Task Force on the Crimina Justice System.
The Commission aso benefitted from information in other reports, such as the Report from the
Task Force on Professiond Practice in the lllinois Justice System.® In addition to reviewing
[llinois materids, the Commission aso had the opportunity to review recommendations from
other jurisdictions, including public reportsissued by other states and public inquiries by severd
Canadian provincesinto cases of wrongful conviction. The Commisson aso conducted its own
research to develop suggestions for improvements. Those research efforts included:

1. Anintensive examination of the casesinvolving the thirteen men reeased from desth
row.*

2. A broader review of the more than 250 cases in which a death penalty has been
imposed in lllinois Since 1977.

3. Specid studies by researchers on victim issues in the death pendty processand a
Separate study on the impact of various factors on the death sentencing process.

4. A review of degth pendty lawsin the 37 other death pendty jurisdictions related to
severd issues, induding digibility factors, mitigating factors, and jury ingtructions.
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5. Solicitation of views from various expertsin particular areas of concern, such as
police practices and eyewitness testimony.

6. Anandyssof effortsin other jurisdictions to address specific or systematic
problems relating to death penalty prosecutions.

These research efforts underpin many of the recommendations in this Report.

THEILLINOISDEATH PENALTY STATUTE AND ITS HISTORY

In 1972, the United States Supreme Court found that state schemes for imposing the death
pendty were uncongtitutional. States were forced to re-evauate the imposition of the death
pendty in thelr respective jurisdictions in order to comply with the congtitutional mandate
imposed in Furman v. Georgia , 408 U.S. 238, 92 S. Ct. 2726 (1972.) Following the
Supreme Court’ sdecison in Furman, the impaosition of the degth pendty in Illinois was dso
precluded. See Moorev. Illinois, 408 U.S. 786, 92 S.Ct. 2562 (1972).

Illinois revised its death penalty scheme, contained in Ch.38, par. 1005-8-1A,in 1973° The
origind scheme contained six digibility factors®, and provided that the decision about whether
to impose a death sentence would be handled by a three-judge court. The origind scheme also
provided for an appelate process which began, as with other crimina gppedls, with the
appellate court.” This death pendty scheme was found uncondtitutiona by the lllinois Supreme
Courtin Rice v. Cunningham, (61 11l. 2d 353, 336 N.E. 2d 1 (1975)) both for its requirement
of athree judge pand, which the Court held would divest the individua judges of their
condtitutiona authority to decide cases, and for its apped process imposng an intermediate
level of review, which the Court held would violate those provisions of the 1970 Congtitution
which required a direct gpped to the Supreme Court in death pendty cases.

A new death pendty statute was enacted in 1977, which developed the basic structure that isin
usetoday. The 1977 Act authorized the impostion of the death pendty when afirst degree
murder involved any one of seven digibility factors. The origind datute included among its
eligibility factors the murder of a peace officer or fireman, murder of an employee of the
Department of Corrections or of someone present in the ingtitution, multiple murders, murder in
the course of hijacking, contract murder, murder in the course of one of nine enumerated
felonies and the murder of awitnessin a prosecution or investigation of the defendarnt.

Under the 1977 Act, adeath pendty hearing only occurs “where requested by the State.”®

The desth pendty hearing, often referred to as the “ sentencing phasg’ of the trid, occurs
following the defendant’ s conviction for first degree murder. The sentencing phase of the trid
usudly occursin two distinct phases: the digibility phase and the aggravation/mitigation phase.
During the digibility phase, the prosecution must etablish ether before the jury or the judge
proof beyond a reasonable doubt that one of the digibility factorsis present. The prosecution
must also establish that the defendant is eighteen years of age, as lllinois prohibits the imposition
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of the deeth pendty on those under eighteen. When the jury (or the judge in abench
sentencing) determines that the defendant is digible for the desth pendty, the
aggravation/mitigation phase commences. During the aggravatior/ymitigation phase, the
prosecution presents information to the jury or the judge which it believes warrants the
imposition of the deeth pendty in a particular case. The defendant presents information in
mitigation, or which he or she believes establishes reasons for not imposing the death pendty in
aparticular case®

Under Illinois law, the jury imposes the death pendty unlessit finds sufficient mitigation to
preclude the imposition of the death pendty. Once the jury imposes the deeth pendty, the
[llinois Constitution and court rule require adirect gpped to the Illinois Supreme Court.

Amendments to the 1977 Act followed shortly. 1n 1982, the Generd Assembly added a new
eligibility factor, which provided that desth could be impaosed if the victim of the murder was
under 16 years of age and the murder was committed in a brutal and heinous manner.’® The
legidature subsequently amended this provision to lower the threshold age for the victim from
16 to 12. The same act amended the digibility factor which authorized the death pendty where
the victim was a witness, and the murder was intended to prevent the person from testifying or
asdgting in any prosecution or investigation of either the defendant or another.** During the
remainder of the 1980's, additional amendments to the statute were prompted by the rewrite of
sections of the crimina code.*?

Beginning in 1989, however, amendments to the death penalty statute began to broaden the
scope of factors making a defendant digible for the death pendty. At present, the lllinois
datute contains 20 separate digibility factors which may result in the imposition of the deeth
pendty. Inthe spring legidative season of 2001, the legidature enacted HB 1812, which added
a21% digibility factor. That bill was vetoed by the Governor.** During the fal session of the
legidature in December of 2001, the legidature passed House Bill 2299, enacting new anti-
terrorism provisons. Among other things, the bill added a deeth pendty digibility factor for a
first degree murder resulting from aterrorist act. The bill was vetoed by the Governor in
February of 2002 and returned to the legidature with amendments to its other provisions.

RECENT CHANGESTO THE DEATH PENALTY PROCESSIN ILLINOIS

Prompted by the release of 13 men from desath row over a period of little more than 10 years,
various groups began to examine the death pendty processin lllinois. Smultaneous
examination of the capital punishment system was conducted by a specid Supreme Court
Committee, a Senate Task Force, aHouse Task Force, and severd private groups, such asthe
Chicago Council of Lawyers.

Specid Supreme Court Committee
The Illinois Supreme Court gppointed a Special Committee on Capital Cases, composed of
experienced lllinoistrid court judges from around the state. The Committee issued a
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preliminary report in 1999, conducted public hearingsin Chicago and Springfield in 1999, and
issued areport containing its Supplemental Findings and Recommendations in October of
2000. The recommendations from the Committee covered awide range of issues, including the
qudification of counsd for capita cases, new discovery rules, new capita case procedures, and
new standards for discovery of DNA evidence. Most of these recommendations were enacted
into Rules by the Supreme Court, effective March 1, 2001.> The Commission considered
many of the observations made by the Committee, and has made a number of
recommendations based upon those findings in this Report.

Senate Minority Leader’s Task Force on the Crimina Judtice System

Senate Minority Leader Emil Jones gppointed atask force consisting of legidative leaders, Sate
and federa judges, prosecutors, public defenders and the private bar to make specific
recommendations for improvements to the crimind justice sysem in lllinois. The March, 2000
report of the task force covered issues rdating to qudification of counsd, police practices
(including addressing the question of whether or not to videotape interrogations), and

prosecutor misconduct. Although none of the recommendations advanced by the Task Force
have been enacted into law, a number of legidative proposas embodying many of the proposas
have been introduced in both the Illinois House and Senate. The Commission separately
considered many of the recommendations made by the Task Force.

House Task Force As of December 31, 2001, the House Task Force has not yet issued its
written report.

RESEARCH INITIATED BY THE COMMISSION

Although the Commisson members benefitted from the work undertaken by other committees
and task forces, the Commission initiated its own research into issues of concern. The
Commisson' s research initiatives included efforts undertaken by Commission members
themselves, saff research, and specific studies the Commission requested be conducted by
other researchers. This section summarizes some of the more significant research efforts.

Cases invalving the thirteen men released from Degth Row

Commission members sudied these cases intensively. The review effort included not only
reading the reported decisons, but in some cases consulting with the attorneys who handled the
underlying case and/or reviewing specific materiads related to the case. Thisintensve review
enabled the Commission to develop aframework for identifying specific topics that were of
particular concern, and guided much of the ultimate research.

Review of casesin which a death sentence was imposed.

Since lllinois reingtated its death pendty in 1977, more than 275 individuals have been
sentenced to death. Of that number, approximately 160 are currently on death row. Twelve
inmates have been executed under the current statute, and thirteen released from desth row. Of
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those individuas who have been sentenced to death in Illinois, there are over 250 proceedings
in which there has been at least one reported 11linois Supreme Court decision.’

Commission members believed that in addition to the intensve review undertaken of the cases
in which inmates were released from desth row, some broader overview was warranted of all
cases in which a death pendty had been imposed at some point in the crimina justice process.
In order to accomplish this task, a group of volunteers attorneys was organized to review the
case opinions, and to provide information to the Commission staff with respect to factud
detalls. Information provided was then verified for accuracy by Commission staff. Further
description of the case review project and the data collected from it is contained in the
Technica Appendix to this Report.

Examination of laws of other states with the degth pendty

Presently, 37 other states and the federd government have a death penaty. At the outset, it
was gpparent that the Commission could benefit from understanding the procedures in other
states. To that end, statutory provisions were collected® from most satesin the following
aress.

. Definition of capitd murder and corresponding aggravating factors

. Statutory mitigating factors

. Jury indructions in specific areas, including consderation of aggravating/mitigating
factors, eyewitness testimony, accomplice testimony, in-custody informant testimony

. Post-conviction provisons

. Clemency proceedings

. Proportiondity issues

The Commission dso benefitted from the willingness of officias from other datesto share
information about the operation of certain aspects of their deeth penalty proceedings. In some
limited and specific areas, research of decisona law from other states was aso undertaken.

Sentencing Study

Early inits process, the Commission heard presentations on the issue of proportiondity and the
potentid impacts of race in decison making asit relaes to the deeth pendty. Most dates
which conduct proportionality reviews, such as New Jersey, Nebraska, and Georgia, require
the collection of extensive factud information from the trid court level. This data permitsan
examination of proceedings at every stage in the process, from charging decision through
sentencing, and enables the reviewing court or researchers to identify trends.

Unfortunately, Illinois does not systematically gather thistype of data. Commisson members
found their efforts to come to grips with the complexities of the deeth pendty system
circumscribed by alack of reliable information that would provide ingght into the range of
issues occurring in death pendty cases. There is no state-wide database which would enable
an examination, for example, of charging decisons by prosecutors. Even with new Supreme
Court rules which require the filing of anctice of intent to seek the death pendty, information is
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gill not collected in any regularized fashion to document decisions that are made in the process.
More important, to be truly valuable, information needs to be collected not only on degath
pendty cases, but also on al murder cases in which the desth penaty is not sought or imposed
in order to comparaively examine and review death pendty decisions and the process itself.

The Commission aso became acquainted with a number of academic studies which pointed to
extra-legd influences in the degth sentencing process. Some of those studies examined the
impact of race on the ultimate question of who was sentenced to deeth, and most have found
that defendants who kill white victims are much more likely to recelve a death sentence than
those who kill black victims. Others examined geographic disparities in the death sentencing
process. Assessing the degree to which such factors were present in [llinois appeared to
Commission members to be an important task.

Inview of thelack of existing data, and in view of the complexities in undertaking a globa study
of this type even with complete data, the Commission eected instead to initiate a more focused

inquiry.

The study of Illinois sentencing decisons, completed by Drs. Pierce and Raddet, had severd
purposes. Firdt, it resulted in the crestion of a database combining sentencing data and victim
data which should enable further study by scholars. Second, it was dso intended to assessthe
degree to which extra-legd factors, such asrace or geographic location, influenced sentencing
decisonsinlllinais. Findly, it aso was intended to assess, in alimited way, the degree to which
the death pendty was being gpplied to the ‘worst’ offenders, as opposed to being applied

haphazardly.

A complete discussion of the methodology of the study and its resultsis contained in the
separate report by Drs. Pierce and Radelet.’® A brief discussion of the resultsisincluded in
Chapter 14 of this Report.

RESULTS OF THE RESEARCH

While the research reaults are discussed in more detail throughout this Report, there are severd
key facts which emerged from the research described above.

Thirteen released death row inmates

Commission members found a number of common themes in these cases, which provided a
framework for andyzing the remaining cases in which the deeth pendty has been imposed. All
13 cases were characterized by relatively little solid evidence connecting the charged
defendants to the crimes.  In some cases, the evidence was so minima that there was some
question not only as to why the prosecutor sought the death pendty, but why the prosecution
was even pursued againg the particular defendant. The murder conviction of former death row
inmate Steven Manning was based dmost completely upon uncorroborated testimony of anin-
custody informer. No physica evidence linked Manning to the murder he was said to have
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committed, nor was there any solid corroboration of the aleged statements he made admitting
to the murder. Gary Gauger was convicted in McHenry County of the double murder of his
parents even though no physicd evidence at the scene linked Gauger to either murder, nor was
there any satisfactory explanation of apossible motive. The primary evidence againgt Mr.
Gauger were satements, dlegedly made by Gauger, that the police clamed were indicative of
guilt, made during an interrogation that was not memoriaized. Gauger denied the Satements.
Following afederd investigation, two other persons were subsequently convicted in Wisconsin
of murdering Mr. Gauger’s parents. Despite scant evidence, each of these casesresulted in a
conviction, and a degth pendty.

There were a number of cases where it gppeared that the prosecution relied unduly on the
uncorroborated testimony of awitness with something to gain. In some cases, thiswas an
accomplice®, while in other casesit was an in-custody informant. The “Ford Heights Four”
case involved the conviction of four men in south suburban Cook County for the 1978 double
murder of aman and awoman. Two of the men, Verned Jmerson and Dennis Williams, were
sentenced to degth, while the other two were sentenced to extended prison terms. The primary
testimony against the men was provided by their dleged accomplice, Paula Gray, who was then
17.21 All four men were ultimately released in 1996, after new DNA tests reveded that none of
them were the source of the semen found in the victim. That same year, two other men
confessed to the crime, pleaded guilty and were sentenced to life in prison, and a third was tried
and convicted for the crime.

Former death row inmate Joseph Burrows was convicted in Iroquois county for the murder of
an dderly farmer based upon the testimony of an aleged accomplice, who admitted her own
involvement in some of the events. No physica evidence connected Burrows with the crime,
and he presented dibi testimony from severa witnesses. The aleged accomplice, Gayle Potter,
eventudly recanted her testimony implicating Burrows and admitted that she committed the
murder. Therewas physica evidence linking Potter to the crime scene.

Tegtimony from in-custody informants played a significant role in the Steven Manning case,
described above, aswdl as the DuPage county case involving Rolando Cruz and Alex
Hernandez. Hernandez and Cruz were tried separately for the 1983 murder of a child.
Evidence from in-custody informants was presented againgt both men at various times, including
the testimony from another desth row inmate who claimed that Cruz had made incriminating
statements while on death row.?2 DNA testing subsequently excluded both Hernandez and
Cruz as the source of the semen at the scene. Another man, who wasin custody on unrelated
charges in another county, made statements suggesting that he had committed the crime.

There were a0 severd cases where there was a question about the viability or rdiability of
eyewitness evidence. Former death row inmate Steven Smith was convicted and sentenced to
death based upon the questionable testimony of one eyewitness, testimony which the [llinois
Supreme Court later found unreliable. Anthony Porter’s convictions and death sentence rested
primarily upon the testimony of two eyewitnesses, both of whom were acquainted with Mr.
Porter. Those witnesses later recanted, and another man subsequently confessed to the crime
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for which Mr. Porter was convicted. The man who confessed entered a plea of guilty andis
currently sarving a prison term for that crime®  These cases seemed to reaffirm recent
academic findings about the potentia falacies of eyewitness tesimony.

At least one of the casesinvolving areleased desth row inmate included a confesson which
was later demondtrated to be fase. Ronald Jones made statements to police in which he
alegedly confessed to raping the victim. Jones later indicated that the statements were made as
aresult of coercion by the police. DNA testing which occurred after Jones had been convicted
and sentenced to death established that he could not have been the source of the semen
recovered from the victim.

Other Desth Penalty cases

The broader review of the more than 250 cases in which a desth penalty has been imposed?®
reveded some areas for concern. Overal, more than haf of al of these cases were reversed at
some point in the process?® Most of the reversals occurred on direct apped, with roughly
69% of the reversed casesfdling into this category. Of the cases reversed on direct apped,
amogt 58% of those were reversed on sentence only, and not on the underlying murder
conviction.

Reasons for case reversds varied widdy. A sgnificant number of cases were reversed based
upon legd issuesthat had little to do with the conduct of thetrid itsdf. Both the United States
Supreme Court and the Illinois Supreme Court have, from time to time, announced new rules of
law that resulted in reversal of a number of casesthat had been pending on gpped. Ina
number of cases, the lllinois Supreme Court decided that under the facts of that particular case,
the death pendty was excessive. Inasmilar number of cases, the Court found that the
prosecution had failed, for one reason or another, to establish that the defendant was eligible for
the death pendty under the Satute, and reversed the sentence. There were aso a number of
cases reversed on issues pertaining to the defendant’ s fithess for tria, based upon the claim that
the defendant had been administered small quantities of medication during his pre-trid
incarceration. When other reversas based upon legd issues are included, these factors explain
some 17% of reversals.

The remainder of the reversds semmed from the conduct of ether the prosecutor, defense
counsd or thetrid judge.

Following reversds, many defendants were sentenced to life in prison, or a prison term long
enough that it was the functiona equivaent of alife sentence. About 38% of those defendants
whose cases were reversed were sentenced to life or prison terms exceeding 60 years. Some
25% were resentenced to death, and over 20% of the casesin which there has been areversa
are gill pending a some point in the process of resentencing.?

Outsde of the cases involving the 13 men released from death row, casesin which a degth
sentence is imposed based upon a single eyewitness, an accomplice or an in-custody informant
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without some kind of corroboration are more rare. In many of the cases where a defendant has
been sentenced to degth, there is some kind of forensic evidence -- such as fingerprint
evidence, DNA evidence and so forth-- which links the defendant to the crime.

Included among these cases are a small subset often referred to in media reports as the “ Death
Row Ten.”?” The most common characteristic shared by these cases is the allegation of
excessve force by police officers to extract a confesson. In some of these cases, the
confession represented the most significant piece of evidence linking the defendant to the crime.
Judicid proceedings and review continue in most of the “Death Row Ten” cases. Comment on
pending proceedings is not appropriate. It is hoped thet the judicia review of these cases will
be expeditious and thorough. However, in light of the recommendations contained in this
report, these cases should be closely scrutinized by the courts, and, if necessary, the Governor,
to insure that ajust result is reached.

Victim issues

Commission members believed it important to consder the impact of the crimind justice system
on the surviving family members of homicide victims, and to understand their perspective on
issues related to the death pendty. It isfair to say that, like the generd public, thereisa
diversty of viewpoints among surviving family members about the death pendty. However, it
became clear that there were some unanswered needs that should be addressed by
prosecutors, courts and our socia service network.

It was the view of many Commission members that more attention should be given to the
specid needs of family members of a murder victim during the time period immediatdy
following the event, including grief counsdling. Information and assstance in such matters as
obtaining a death certificate, making insurance clams, obtaining Socid Security benefits, tax
ligbility and other fiscd matters rdaing to digibility for benefits for afamily in such atragic
Stuation should be provided expeditioudy.

In addition to hearing views from a number of surviving family members of homicide victims, the
Commission aso requested severd studies to assess different facets of thisissue. These studies
were completed at the Commission’s request by the Illinois Criminad Justice Information
Authority (the Authority)?® during the fall and winter of 2001-2002. Resultsfrom al of these
studies are discussed in detail in Chapter 14 of this Report. Theinitia study?® summarized
nationd research evauating the needs of crime victims and assessing the effectiveness of victim
assstance programs. It aso reported on specific research that the Authority had recently
completed with respect to intimate partner homicides in Chicago, and the Authority’ s evaluation
of the Cook County Victim Witness Program. Findly, it commented upon the Authority’s
process to define aplan for investigating the sufficiency of services ddivered to crime victims.

Asafollow up to this research, the Authority convened a specid series of focus groups of the
family members of homicide victimsin order to dicit views about their experiences with the
crimina justice system. Focus groups were conducted in both Chicago and Springfidd, and
participants views were dlicited through the assstance of atrained facilitetor. The Authority’s
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report® provided helpful insightsinto the challenges facing surviving family members of
homicide victims as the crimina case progresses through the system.

Initsthird and find report®, the Authority provided a summation of a pand discussion involving
individuas who had been wrongfully convicted, including a number of individuals who had been
released from degth row in lllinois. The wrongfully convicted are dso victims, and while some
of the casesinvolving the wrongfully convicted have generated media attention, less effort has
gone into identifying the specific needs that should be addressed to assigt their re-entry into
society following ther rlease from prison.

Sentencing Study

The results of the sentencing study,®? discussed more fully in Chapter 14, demonstrates the need
for improvements to the capitd punishment system in Illinois. The study examined first degree
murder convictions where the defendant was sentenced between 1988 and 1997 throughout
the state, using data provided by the State of 1llinois. The examination of the dataincluded an
assessment as to whether the imposition of a death sentence could be explained best by legdly
relevant factors, such asthe fact that a defendant had killed two or more persons or whether
“extrarlegd” factors such as the race of the defendant or victim played arole in the death
sentencing process. Thisisthefirgt study of its kind to be completed in [llinoisin more than
twenty years, and it provides firm evidence of potentia problems with the sentencing process.

Codts related to the imposition of the death penalty

Commission members had varying views on the question of whether or not theissue of the
costs associated with the death pendty should play arole in determinations about its efficacy.
Some Commission members were of the opinion that if the death pendty isviewed asan
appropriate societal response to certain types of murder, then the costs associated with its
implementation were not relevant to the discusson. Other Commission members expressed the
view that while costs might be unrelated to the mora question of whether or not the degth
penaty was an appropriate remedy, it was an important consderation with respect to the
dlocation of scare resources in the crimind justice sysem. Some Commission members also
observed that, in some respects, the financid resources associated with implementation of the
desth penaty might be more gppropriately spent on addressing the needs of the surviving family
members of homicide victims.

While undertaking a detailed study with respect to the costs associated with the death pendty in
[llinois was beyond the capacity of the Commission, and in light of the inherent problems
associated with sudying the cost issue, initiating research is this area seemed unwise. The
Commission did identify severd studies from other jurisdictions which atempted to articulate
the cogt differentia between capita and non-capita murder prosecutions. A discussion of
those sudiesis presented in Chapter 14 of this Report.

ORGANIZATION OF THISREPORT
CHAPTER 1 -11-



Commission on Capital Punishment
April 15, 2002

The Commission’ s report covers awide variety of subjects, and dmost every aspect of the
degth pendty system. For the convenience of those familiar with the progress of a case through
the crimind justice system, the recommendeations have been organized more or lessin the
generd order that issueswould arisein acase.

Each chapter begins with a short overview of the chapter’ s contents, which identifies the
generad subject area of particular recommendations. Specific recommendations are presented
in bold type, and al recommendations are numbered. Immediately following the
recommendation is a comment which explains the Commisson’s view on the reasons for the
recommendation. Mogt of the Commisson’s recommendations were unanimous. Others were
approved by a mgority of Commission members. Where recommendations were approved by
amgority, in some ingances members in the minority postion believed that aclear expresson
of the minority viewpoint was helpful to a complete understanding of theissuein question. Asa
result, some of the recommendations in this Report contain a“Minority View” whichis
generdly to be found immediately following the comment of the mgority on the
recommendation.

Frequently cited materials

There are anumber of reports that are cited frequently throughout this Report. For the ease of
the reader, a short description of those reports is provided below, along with the standardized
citation that is used in this Report. Other materids are cited ether in the body of the Report
itsdlf, or in the Notes which follow at the end of each chapter.

Supreme Court Reports

The lllinois Supreme Court Speciad Committee on Capital Cases has issued two, lengthy
reports. Thefirst report was issued in October 1999, and contained a variety of information
about new proposals for rules to be adopted by the Court which would address problems
associated with the capital punishment system in lllinois. The Sixty page report dso contained
draft rules, materids submitted by variousindividuals and bar association groups, and an
gppendix containing 32 separate entries. The Committee then convened public hearings on its
draft recommendations, and after consderation of the public comments received both at the
hearings and in writing following the hearings, some aspects of the report were modified.

The Supreme Court Committee’ sfinal report was issued in October of 2000. The 105 page
supplementa report was accompanied by draft rules and commentary forwarded to the
Supreme Court for its consderation. Both reports were provided to Commission members,
and many of the observations and findingsin the two reports have been addressed in this
Report.

The Findings and Recommendations of the Special Supreme Court Committee on Capital

Cases, October 1999 will be referred to throughout this Report as “the Sup. Crt. Committee
Report, October 1999.” The Special Supreme Court Committee on Capital Cases
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Supplemental Findings and Recommendations, October 2000 will be referred to throughout
this Report as“the Sup. Crt. Committee Supplementa Report, October 2000.”

Senate Minority Leader’s Report

[llinois Senate Minority Leader Emil Jones gppointed a task force to examine aspects of the
crimind judtice sysem in lllinois as it relaesto cagpita punishment. The task force issued its
report during 2000, containing a number of recommendations which were subsequently
introduced into the Illinois legidature but failed to pass. The Commission carefully reviewed
many of the recommendations contained in the report, and reference is made in a number of
placesin this Report to its provisions. The Report of the Illinois Senate Minority Leader’s
Task Force on the Criminal Justice System will be cited throughout this Report as. “The
Senate Task Force Report, 2000.”

The Canadian Inquiries.

Commission members dso had available to them information about two Canadian inquiries
involving cases of wrongful convictions for homicide. These materids are dso cited with
regularity in this Report.

The firg inquiry involved an investigation into the wrongful conviction of Guy Paul Morin, who
had been tried and convicted of the 1984 first degree murder of his neighbor, 9 year old
Christine Jessop. He was acquitted on apped in 1995 on the basis of new evidence tendered
jointly by the prosecution and defense. The Commission to investigate the proceedings against
Mr. Morin was established in 1996 by the provincia government in Ontario, and the
Commission’sfind report wasissued in 1998.

Mr. Morin was 25 a the time of the murder of Christine Jessop. His conviction was based, in
part, on hair and fiber evidence which was of questionable reliability. Other evidence provided
to support his conviction included statements purportedly made by Mr. Morin to an in-custody
informant to whom Mr. Morin alegedly confessed to the murder. He was subsequently
acquitted based upon DNA evidence which established that he was not the source of the semen
found at the scene.® The subseguent inquiry examined amost every aspect of the criminal
judtice system in Ontario, and made more than 100 recommendations for changes with respect
to palice investigation, forensc work and prosecution procedures. A complete copy of the two
volume report on the Morin inquiry is available from the webdte of the Attorney Generd in
Ontario, found a :  http://www.attor neygeneral.jus.gov.on.ca/html/MORIN/morin.htm.

The sacond Canadian inquiry involved an investigation into the wrongful conviction of Thomas
Sophonow in Manitoba. Mr. Sophonow was accused of strangling 16 year-old Barbara
Stoppd in adonut shop in Winnipeg on the 23 of December, 1981. Thefirgt crimind trid
resulted in amigtrid, and Mr. Sophonow was retried and convicted. His conviction was
overturned, and he wastried athird time and convicted. The Manitoba Court of Appeds
acquitted him of al chargesin 1985. Mr. Sophonow maintained his innocence throughout the
proceedings. In 1998, some 13 years after he was acquitted, the Winnipeg police
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reinvestigated the murder. 1n June of 2000, an announcement was made that Mr. Sophonow
was not responsble for the murder, and that another suspect had been identified. The Attorney
Generd of Manitoba apologized to Mr. Sophonow on the same day for hiswrongful

conviction. A commission of inquiry was gppointed to determine whether there were errors
made in the investigation and court proceedings, and to determine compensation.

The Sohponow Inquiry examined questionable eyewitness evidence, including police lineups
and photo arrays, which led to the convictions. The Specia Commissioner also noted the
pervasve influence of tunnd vision, which led the police to ignore other suspectsin favor of
pursuing the conviction of Thomas Sophonow.  Mr. Sophonow’s case dso involved evidence
from in-custody informants. Information regarding the inquiry can be obtained from the webste
of the Province of Manitoba Department of Justice, found t:

http://www.gov.mb.ca/justi ce/sophonow/.

These two inquiries are referred to throughout this Report as the “Morin Inquiry” and the
“Sophonow Inquiry”.

Appendices to this Report.

This report contains a short Appendix, which is bound with the Report, and alonger Technica
Appendix, which has been bound separately from this Report. The separately bound Technical
Appendix contains complete copies of the research reports initiated at the request of the
Commission, data tables digplaying information collected on the cases in which individuds have
been sentenced to deeth row in lllinois, and supplementary materids, from lllinoisand
elsawhere, such asjury ingructions.
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Notes- Chapter 1

1. States undertaking an examination of their own degth penaty systemsincluded Arizona, Indiana,
Nebraska and North Carolina. Texas and Maryland considered, but did not pass, a moratorium. See,
e.g. “Death pendty debate dowly shifts,” Chicago Tribune, January 31, 2001.

2. The transcripts from the public hearings are presented in full on the Commission’s webdite,
www.idoc.state.il.us/ccp.

3. Thisreport provided an andlysis of sdary diparitiesin the crimind justice system, which have the
practica effect of discouraging many attorneys from pursuing careersin this area.

4. The names of the thirteen men released from Illinois death row are: Joseph Burrows, Perry Cobb,
Rolando Cruz, Gary Gauger, Algiandro Hernandez, Verneal Jimerson, Ronad Jones, Carl Lawson,
Seven Manning, Anthony Porter, Steven Smith, Darby Tillis, and Dennis Williams.  Citations to the
lllinois Supreme Court opinions involving these former inmates may be found in the Technica

Appendix.

5. The complete text of P.A. 78-921 is &t forth in the Supreme Court decision which subsequently
invaidated the scheme.

6. Murder of apolice officer or firefighter, murder of employee or person present in a Department of
Corrections facility, multiple murders, murder in the course of hijacking, contract murder, murder in the
course of afdony.

7. P.A. 78-921 added a new par. 1005-8-1A to chapter 38, which provided, in part: “If the 3 judge
court sentences the defendant to desth and an apped is taken by the defendant, the appellate court
shdl consder the gppedl in two separate stages. In the first stage, the case shdl be consdered as are
al other crimind gppedls and the court shall determine whether there were errors occurring at the tria
of the case which require that the findings of thetrid court be reversed or modified. If the appdlate
court finds there were no errors justifying modification or reversal of the findings of the trid court, the
gopellate court shal conduct an evidentiary hearing to determine whether the sentence of deeth by the 3
judge court was the result of discrimination. I the appellate court, in the second stage of the gpped,
finds any evidence that the sentence of deeth was the result of discrimination, the gppdlate court shall
modify the sentence to life imprisonment.”

8. 720 ILCS 5/9-1(d).

9. A copy of the complete statutory provision governing the death sentencing process as it currently
exigsis contained in the Appendix.

10. SeeP.A. 82-677.
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11. SeeP.A. 82-1025. Theorigind digihility factor was limited to amurder to prevent the testimony
of awitness againg that defendant; the subsequent amendment broadened the digibility factor to
include the murder to prevent the testimony of witnessin any crimind prasecution or investigation,
whether againgt that defendant or another.

12. A table containing the amendments to the digibility factors contained in the deeth pendty Satute,
showing the public act number and effective date, is contained in the Appendix.

13. On August 17, 2001, Governor Ryan vetoed House Bill 1812, which sought to add a new
provison to the Stat€’' s degth pendty sentencing statute making a defendant igible for the deeth
pendty where the murder was committed in furtherance of the activities of an organized gang. The
Governor noted in his veto message that the dmost annud effort to add digibility factors to the datute
introduced more arbitrariness and discretion, raisng potentia congtitutional concerns. A copy of the
Governor’s veto message is contained in the Technica Appendix to this Report.

14. On February 8, 2002, Governor Ryan returned House Bill 2299 to the |legidature with significant
amendments to its anti-terrorism provisons and deletion of the new deeth digibility factor. The bill is
currently pending in the legidature. A copy of the Governor’s veto message is contained in the
Technica Appendix to this Report.

15. The lllinois Supreme Court Rules, with Commentary, can be found on the Supreme Court’s
website, www.gtate.il.us/court/SupremeCourt.

16. The number of inmates on death row varies as cases are reversed or are resentenced, or as
inmates die from other causes.

17. In some cases, dthough a death sentence has been imposed by the tria court, no opinion on direct
review has yet been issued by the Supreme Court. Trid courts continue to impose death sentencesin
Illinais, dthough the Governor’ s moratorium prevents any executions from occurring.

18. This Report contains citations to various authorities from other sates. Some of the materias from
other gtates are included in the Technica Appendix to this Report.

19. A complete copy of the report by Drs. Pierce and Raddlet is contained in the Technical Appendix
to this report, published separately.

20. The cases of former death row inmates Perry Cobb and Darby Tillis dso illustrate the problem of
relying upon awitness with something to gain. Their convictions were based upon the testimony of
Phyllis Santini, who claimed that Cobb and Tillis had committed the robbery and murder of two men on
the north side of Chicago. Her testimony was later impeached in a subsequent tria by a Lake County
prosecutor, who testified that he knew Santini and that she had made statements to him that Santini and
her boyfriend had committed arobbery. There was one other witness who claimed in one of thetrids
to have seen men who looked like Cobb and Tillisin the vicinity of the robbery, but this witness had
falled to pogtivey identify the men in earlier trids
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21. Ms. Gray recanted her story at one point in the proceedings, and then recanted her recantation.
Questions were also raised about Gray’s mental capacities. She was, hersdf, tried in the origina
proceedings and sentenced to 50 years for her dleged role in the crimes. Her conviction was affirmed
(87 11l. App. 3d 142, 1980). Ms. Gray’s conviction was subsequently reversed by the Seventh Circuit
Court of Appedls (721 F. 2d 586, 1983) on the ground that she received ineffective assstance of
counsd. Her co-defendant, Dennis Williams, had been granted anew tria by the Illinois Supreme
Court, based upon ineffective assstance of counsd, and Ms. Gray and Mr. Williams were represented
by the same lawyer.

22. In 1987, death row inmate Robert Turner testified in the retrid of Rolando Cruz, claiming that Cruz
had described the crimeto Turner. Turner claimed that he expected nothing in return for his testimony,
aclam which was undercut by the fact that the prosecutor in the Cruz case subsequently testified at
Robert Turner’s own capitd resentencing.

23. Algtory Simon plead guilty to the murder for which Porter was to have been executed, and is
currently serving a sentence of 37 yearsin prison.

24. From re-enactment of the death penalty in 1977 through December 31, 2001, there have been
more than 250 cases in which a death pendty has been impaosed in [llinois and in which the lllinois
Supreme Court has issued an opinion. A number of those cases have been reversed, and a sentence
other than death imposed.

25. Summary tables for thisinformation are contained in the Appendix bound with this report, while
data tables displaying the resultsin individua cases arein the Technica Appendix. The Summary tables
are based upon the data tables found in the Technical Appendix, which is published separately.

26. In some cases, the defendant has died while the case was pending.

27. The“Death Row Ten” are desth pendty cases in which alegations were made that excessive force
was used by police to extract confessions from defendants. The following defendants areincluded in
this group: Madison Hobley, Stanley Howard, Grayland Johnson, Leonard Kidd, Ronad Kitchen,
Jary Mahaffey, Regindd Mahaffey, Andrew Maxwell, Leroy Orange, and Aaron Patterson. Citations
for Illinois Supreme Court opinions involving these defendants are contained in the Technica Appendix.

28. Copies of these research reports are contained in the Technical Appendix to this Report.

29. Report on Victimand Survivor Issues in Homicide Cases, lllinois Crimind Justice Information
Authority, December 6, 2001.

30. Victimand Survivor Issuesin Homicide Cases: Focus Group Report, lllinois Crimind Jugtice
Information Authority, February 19, 2002.

31. The Needs of the Wrongfully Convicted: A Report on a Panel Discussion, Illinois Crimind
Justice Information Authority, March 15, 2002.
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32. Race, Region and Death Sentencing in lllinois, 1988-1997, Dr. Glenn Pierce and Dr. Michael
Raddet, March 20, 2002. A complete copy of this research report isincluded in the Technica
Appendix to this Report.

33. Under Illinais law, the intentional murder of two or more personsin either the same or separate
incidents makes the defendant ligible for the death pendty.

34. A summary of the salient proceedings is contained in the Morin Report Executive Summary.
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